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Introduction:  
Why We Are Launching This Campaign 
 

Who we are 
 
The Ontario Network of Injured Workers‘ Groups (ONIWG) is an umbrella 

organization of injured worker groups in communities throughout the 

province. We are a voice for workers who have been injured or made ill on 

the job. We are injured workers and their families, who have had first-hand 

experience with the Workers‘ Compensation Board/Workplace Safety & 

Insurance Board, and we see how the system fails all too many workers 

across the province. We refuse to accept the unfair system, and we take 

united action to demand justice for all injured workers. 

 

The Workers‘ Compensation is a Right campaign 
 
ONIWG is launching the province-wide Workers‘ Comp is a Right campaign 

because we need to stand up to the injustices that are being committed 

against us as injured workers. For too long, the Workplace Safety & Insurance 

Board (WSIB) has gotten away with violating our rights through cutbacks and 

austerity. The cuts have been fueled by a market-based approach that 

involves reducing employer costs and keeping compensation to a minimum. 

The system has been transformed from one that is supposed to support us, 

into one that is hostile to us. 

 

We refuse to accept this. We are taking a stand across Ontario to reclaim our 

rights, and to call for a strong, public workers‘ compensation system that 

operates according to its founding principles.  

 

With the Workers‘ Comp is a Right campaign, injured workers throughout the 

entire province are coming together and organizing around three key 

demands: 

 

1. No cuts based on phantom jobs! 

2. Listen to injured workers‘ treating healthcare professionals! 

3. Stop cutting benefits based on ―pre-existing conditions‖! 
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These demands address some of the WSIB‘s primary methods of cutting 

benefits and sending injured workers into poverty. 

 

Together, we are powerful, and we have the collective strength to build our 

movement until we achieve these demands and see justice for injured 

workers. 

 

The context of the workers‘ compensation system today 

 

For years now, injured workers and frontline advocates have been sounding 

the alarm that the WSIB has been ―getting its financial house in order‖ 

through austerity and cost-cutting measures. It is abundantly clear that the 

WSIB decided that the best way for it to save money is by cutting benefits to 

injured workers. 

 

In implementing its austerity agenda,1 the WSIB has adopted a private 

insurance mindset. Just as insurance companies look to deny and cut claims 

wherever they can, the WSIB has become rigid and aggressive in trying to find 

ways to deny or terminate injured worker claims. It has abandoned its 

founding principles, which were based on treating injured workers with dignity 

and respect, and it has ignored the fact that the compensation system was 

supposed to be a system of remedial legislation, designed to help people.  

 

The WSIB‘s cost-cutting measures have been extreme. From 2009 to 2015, 

the WSIB cut total annual benefits to injured workers by nearly $1.16 billion 

— a 33% reduction over the six-year period.2 The figure on the next page 

breaks that number down by demonstrating the cuts specifically to loss of 

earnings (LOE) benefits, healthcare benefits, and benefits for permanent 

disabilities.  

 

                                                 
1 The austerity agenda that has taken over the WSIB is in line with a broader political shift we see 

that concentrates on spending restraints, reducing expenditures, eliminating deficits and other so-

called ‗austerity‘ measures. Many critics of the austerity agenda have called for alternate 
2 Macdonald, Aidan. ―Defending the Rights of Injured Workers.‖ in Canadian Dimension, Volume 51, 

Issue 2: Spring 2017.  
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For injured workers, the WSIB‘s austerity agenda means thousands of people 

every year are forced into poverty. A comprehensive study published in 2015 

found that 46% of injured workers with a permanent disability from their work 

injury were at or near the poverty line, with 9% living in deep poverty.3 38% of 

them had been unable to return to employment since they were injured, and 

yet the WSIB cut their benefits. 

 

                                                 
3 Ballantyne, Peri et al. ―Poverty status of worker compensation claimants with permanent 

impairments.‖ Critical Public Health, 2015, p.15 



WORKERS’ COMP IS A RIGHT ● Ontario Network of Injured Workers’ Groups                            

4 

 

In addition to high rates of poverty, injured workers also face high levels of 

mental health struggles following their injuries. A 2012 study found that 

nearly 50% of injured workers experienced symptoms of depression, while 

37% had symptoms of anxiety.4 In many cases, dealing with the WSIB itself is 

what causes these mental health issues to develop. Many of our members 

report that they are unable to even open mail or answer phone calls from the 

WSIB because of the intense anxiety and panic-like symptoms that are 

provoked by any interaction with the system. 

 

The consequences of the WSIB‘s practices are disproportionately felt by 

marginalized groups such as immigrant workers, women workers, and 

racialized workers. These demographics of people are often stuck in more 

precarious and unsafe employment conditions with a greater risk of 

workplace injuries. They are also more vulnerable to intimidation from 

employers and threats of losing even the precarious work they have.  

 

In effect, as is well-expressed in a 2017 report from the IAVGO legal clinic, in 

order to cut costs, ―the Board is disregarding the safety, health and dignity of 

workers who are injured on the job. It is abdicating its statutory duty to 

compensate workers and help them recover and return to work.‖5 

 

Downloading costs onto public systems 
 

Another important consequence of the WSIB‘s cuts is that the costs of work 

injuries are being offloaded onto public systems. There is a common 

misconception that the workers‘ compensation is funded by taxpayers. In 

fact, this is not true; the system is funded entirely by employer premiums and 

the WSIB‘s own investments. 

 

However, every year, thousands of injured workers are forced onto publicly 

funded systems like Ontario Works (OW), the Ontario Disability Support 

Program (ODSP), and CPP-Disability, when they are cut off of WSIB benefits.  

 

                                                 
4 O‘Hagan, Fergal et al. ―Mental health status of Ontario injured workers with permanent 

impairments.‖ Canadian Journal of Public Health, Vol. 103, No. 4, 2012, p.305 
5 Yachnin, Maryth. No Evidence: The Decisions of the Workplace Safety & Insurance Board. IAVGO 

Community Legal Clinic, 2017, p.2 
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Similarly, when the WSIB refuses to pay for healthcare treatment for injured 

workers, those costs are shifted onto OHIP. As far back as 2007, the 

Canadian Medical Association has raised concerns about work injury-related 

costs being shifted to the public system.6  

 

The reality, then, is that work injuries are becoming a public burden precisely 

because the WSIB is trying to find ways to skirt its responsibilities.  

 

The WSIB narrative 
 
According to the WSIB, the explanation for the reduction in benefits is that 

more injured workers are recovering faster and are getting back to work. This 

explanation, however, conflates better health outcomes with aggressive 

adjudication of claims. In other words, the WSIB is simply declaring people to 

be recovered and cutting their benefits – even when the reality is that they 

still need support. 

 

The WSIB has also put structural biases in place that discourage 

comprehensive treatment for injured workers. For instance, its healthcare 

treatment fee structure pays healthcare professionals less for each 

treatment session they provide to a worker after 4 weeks. Similarly, the WSIB 

pays healthcare professionals up to 33% less if they advise that a worker 

cannot return to their pre-injury job.7   

 

The systemic problems with the WSIB‘s decision-making practices are also 

demonstrated by a recent report on decisions from the Workplace Safety & 

Insurance Appeals Tribunal (WSIAT) – an independent body that is the 

highest level of appeal for WSIB decisions. The report found that in 2016 

alone, there were 425 cases where the WSIAT addressed unfair decision-

making practices that have consistently been identified by the worker 

community – issues such as disregarding medical evidence, forcing people 

back to work before it is safe to do so, wrongly cutting benefits based on 

―pre-existing conditions,‖ and targeting workers with mental health issues.8  

 

                                                 
6 Thompson, Aaron. ―The Consequences of underreporting workers‘ compensation claims.‖ 

Canadian Medical Association Journal. Volume 176, Issue 3, January 2007, p. 343 
7 Singleton, Antony and IAVGO Community Legal Clinic. Bad Medicine: A Report on the WSIB’s 

Transformation of its Healthcare Spending. 2017, p.6 
8 Yachnin, p.10 
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In effect, those with the most severe and complex injuries – including mental-

health injuries – are the ones who are bearing the brunt of the WSIB‘s cost-

cutting measures. The reason is simple: their injuries are the more expensive 

ones. As such, the most severely injured are seen as costs and liabilities to 

the system rather than as human beings who have a right to the care they 

require. 

 

This type of analysis has even made it into academic discourse, as a 2016 

study on the role of healthcare providers in the workers‘ compensation 

system recommends that compensation boards – including the WSIB – 

should consider how to fairly and quickly adjudicate complex cases ―in a way 

that does not further injure and stigmatize workers.‖9 

 

Workers‘ Compensation is a Right 

 

Despite the grim context of the workers‘ compensation system in Ontario, we 

will not allow ourselves to be pushed down or swept under the rug. We 

deserve dignity and respect, and we have a right to compensation benefits 

for our injuries. As renowned Human Rights expert Prof. Jeffrey Hilgert states, 

―injured workers are right holders and government and employers are duty 

bearers.‖10 

 

The rest of this document will explain what our three demands are, why we 

are focusing on them, and provide our proposed solutions. We have also 

included a number of real case examples of injured workers who have 

experienced the issues we are addressing in our campaign. The injured 

workers‘ names have been changed in order to protect their privacy.  

                                                 
9 Kosny Agneszka et al., The Role of Health-Care Providers in the Workers’ Compensation System 

and Return-to-Work Process, Institute for Work & Health, 2016, p.35 
10 Hilgert, J. A. ―Building a human rights framework for workers compensation in the United States: 

Opening the debate on first principles.‖ American Journal of Industrial Medicine, Volume 55, 

Number 6, 2012, p. 510 
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History:  
Worker’s Compensation in Ontario 
(For a very thorough timeline of the history of workers compensation, visit 

www.meredith100.ca/timeline)  

 
Prior to 1914, compensation for work injuries had to be acquired through 
civil lawsuits and it depended on a worker being able to prove employer 
negligence in court. However, as mechanization of production grew at the 
turn of the century, so did accident rates, and juries were increasingly holding 
employers responsible for workplace safety. 
 

Meredith Commission 
 

Workers were organizing and agitating for fair compensation, and employers 
were seeking stability against the increasingly unpredictable costs of civil 
suits. In response, a Commission of Enquiry was established in 1910, 
headed by Chief Justice of Ontario and former Conservative Party leader, Sir 
William Meredith. By the time he issued his Final Report in 1913, Meredith 
had gathered written evidence, travelled to several countries in Europe to see 
up close how workers‘ compensation systems were working there, and held 
27 sittings around the province where he heard from almost 100 witnesses, 
including injured workers themselves. 
 
Based on Meredith‘s reports and draft legislation, the Ontario Legislature 
passed the 1914 Workmen‘s Compensation Act, based on a ―historic 
compromise‖ that saw workers give up their right to sue in return for a no-
fault, employer-paid system that would provide speedy and secure payments 
for as long as the disability lasted. On this front, Ontario became a leader, as 
the foundational Meredith Principles were adopted in similar legislation 
across Canada and around the world. 
 
The 100+ years since have seen a number of changes following the findings 
of government commissions, as well as the ongoing struggles of labour and 
the injured workers‘ movement. The late 1960s in particular saw the rise of 
an injured workers‘ activism that addressed issues of a hostile and 
discriminatory Board administration and its medical consultants, and the 
need for improvements in benefits and services for workers with permanent 
disabilities. 

http://www.meredith100.ca/timeline
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Meredith principles 

 

There are various ways of articulating the principles laid out by Justice 

Meredith, but however they are named, they rest on the historic compromise 

that gave both sides financial security. Employers would be protected from 

lawsuits by injured workers and be able to calculate payments as a stable 

cost of doing business, and in exchange, injured workers would receive 

prompt benefits for as long as the disability lasted in a non-adversarial 

system. 

 

More specifically, the Meredith principles are: 

 

No fault  

There should be no need to prove the accident was the employer‘s fault. 

 

Non-adversarial  

Workers‘ compensation should be an inquiry system, based on benefit of the 

doubt that does not pit employer vs. worker in an injury scenario.  

 

Compensation for as long as disability lasts 

Workers should be able to depend on security of benefits based on lost 

wages and promptly paid. The injured worker should not become a financial 

burden on their family or the community. 

 

Employer pays  

Meredith felt that the system should be funded by employer payments based 

on their total payroll. This made sense because employers can pass on costs 

(for example in prices of goods and services and in wage negotiations) in 

ways that workers cannot, and injured workers pay in other ways, including 

some level of lost income despite the compensation. 
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Collective liability 

Employers should pay into single accident fund and not suffer financial 

consequences from the cost of a specific accident. 

 

Independent public agency 

The Workers‘ Compensation Board should be a non-partisan organization 

that is set up to administer claims and assessments.  

 

Present day 

 

Workers‘ compensation has not been immune to the forces of austerity that 

have affected working people all over the world. In the 1990s, under the 

Mike Harris Conservatives, the Workers‘ Compensation Board changed its 

name to the Workplace Safety and Insurance Board, and we began to see an 

accelerated pace of changes that focussed more on providing ―cheap 

insurance‖ for employers, and less on ―just compensation‖ for injured 

workers.  

 

Among other things, the rates employers had to pay into the system were 

dramatically slashed. The resulting reduction in premiums collected have 

created what the WSIB calls an ―unfunded liability‖ (the difference between 

what the WSIB has in the bank, and what it has committed to paying out in 

the future). This unfunded liability has been used repeatedly to justify 

changes in the way benefits are given to injured workers.  

 

In 2010, the WSIB hired former investment banker David Marshall and gave 

him the express mission of reducing the unfunded liability. Mr. Marshall 

explicitly told the legislature that he would begin cost-cutting measures by 

bringing forward ―some tough, tough proposals... I mean you can‘t recover 

this amount of money without … pain somewhere in the system …‖ In a very 

short period of time, Mr. Marshall introduced changes to policy and practice 

that cut the WSIB‘s costs by reducing compensation, and transformed the 

WSIB into an entity that many ONIWG members say has become increasingly 

hostile to workers.  
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Justice for injured workers 

 

Even though it was published in 1913, the final paragraph of Justice 

Meredith‘s report sheds some light on how a compensation system was 

achieved, and how it must work: 

 

In these days of social and industrial unrest it is, in my judgment, of the 

gravest importance to the community that every proved injustice to any 

sections or class resulting from bad or unfair laws should be promptly 

removed by the enactment of remedial legislation and I do not doubt that 

the country whose Legislature is quick to discern and prompt to remove 

injustice will enjoy, and that deservedly, the blessing of industrial peace 

and freedom from social unrest. 

 

Half measures which mitigate but do not remove injustice are, in my 

judgment to be avoided. That the existing law inflicts injustice on the 

workingman is admitted by all. From that injustice he has long suffered, 

and it would, in my judgement, be the gravest mistake if questions as to 

the scope and character of the proposed remedial legislation were to be 

determined, not by a consideration of what is just to the workingman, but 

of what is the least he can be put off with, or if the legislature were to be 

deterred from passing a law designed to do full justice owing to 

groundless fears that disaster to the industries of the Province would 

follow rom the enactment of it. 

 

It is with this legacy in mind that ONIWG is launching the Workers’ 

Compensation is a Right campaign. 
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Our Demand:  
No Cuts Based on Phantom Jobs! 
 

Background: What do we mean by ―phantom jobs‖? 
 
One of the WSIB‘s primary ways of reducing benefits to injured workers is 

through the practice of ―deeming‖. In essence, deeming – which can also be 

called ―determining‖ – is when the WSIB the WSIB deems (pretends) that an 

injured worker has a job that they do not in fact have in reality. The Board 

then pretends that the worker is earning a salary from the non-existent job, 

and cuts their benefits by the amount of the imagined salary. Injured workers 

who have been ―deemed‖ are left with little or no compensation benefits, 

regardless of whether they are in fact employed. 

 

We refer to deemed jobs as ―phantom jobs‖ because the reality is that there 

often is no actual job for the injured worker. The WSIB has simply dreamed 

up a job that it claims an injured worker could get, and then used it as an 

excuse to cut benefits.  

 

A typical example of deeming looks like this: 

 

 Harpreet is making $20/hour when she suffers a permanent back 

injury and cannot go back to her old job. 

 

 She receives loss of earnings benefits from the WSIB for a few weeks. 

The WSIB then ―deems‖ Harpreet able to work as a customer service 

representative – even though she  has limited English skills, has no 

related work experience, and her doctor says she is not medically able 

to return to work. 

 

 The WSIB deems Harpreet to be earning the current minimum wage of 

$11.40/hour as a customer service representative, even though she 

has not been able to get a job and the WSIB knows she is not actually 

employed. 

 

 Her benefits are cut by $11.40/hour, and she now only gets about 

$218 per week in workers‘ compensation benefits.  
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Instead of looking at what the injured worker is actually earning in reality, the 

WSIB comes up with a phantom job and pretends that the worker has 

returned to full-time gainful employment after their injury.  

 

This practice is codified in several of the WSIB‘s policies, including one on 

how they pay benefits for lost wages. That policy says that if a worker is 

unemployed at the end of a retraining program – and retraining programs are 

often minimal and unhelpful in actually helping people obtain real 

employment – ―benefits are paid using the earnings the worker would earn if 

employed‖ in the deemed job. In other words, if the worker is unemployed, 

the WSIB will pretend they are working and earning money anyways, and cut 

their benefits accordingly. 

 

It should be noted that the provincial government and WSIB has shifted away 

from using the word ―deeming‖ in recent years, preferring to call the process 

―determining.‖ However, it is clear to injured workers in this province that 

their practices have not changed along with their terminology.  
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Deborah’s Story  

Deborah w orked as a pr int ing press operat or , and in 2014 she had 

m ult iple accident s t hat  result ed in, am ong ot her  t hings, nerve 

dam age in her  arm , t endon dam age in her  t hum b, a t orn rot at or  

cuf f , and a broken bone in her  hand. Many of  her  in jur ies are 

perm anent , and she w ill never  regain f ull use of  her  hands.  

 

For  alm ost  a year  and a half  af t er  t he injury, she w as denied any 

com pensat ion f or  her  lost  w ages, or  f or  prescr ipt ions and 

m edical t reat m ent . In 2016, t he WSIB f inally accept ed  t hat  her  

injur ies w ere caused by her  w ork. How ever , t hey st ill f ound a w ay 

t o rest r ict  her  benef it s by “deem ing” her  t o be w orking as a 

st oref ront  greet er  –  a phant om  job t hat  Deborah never  act ually 

had. 

 

Because t he WSIB pret ended t hat  Deborah w as earnin g a salary as 

a greet er , she only received $11,000 in  com pensat ion benef it s f or  

18 m ont hs of  lost  w ages. Bef ore her  injury, Deborah w as earning 

about  $35,000 per  year .  

 

For  t he year  and a half  t hat  Deborah w as unable t o w ork and also 

not  get t ing anyt hing f rom  t he WSIB, she had t o w it hdraw  all of  

her  ret irem ent  savings –  com plet e w it h penalt ies f rom  t he bank –  

in order  t o cover  her  liv ing expenses. Addit ionally, af t er  her  RRSP 

w as exhaust ed, she w as f orced t o use up her  son's educat ion 

f und, w hich she had been building since his inf ancy. This 

happened just  as he w as graduat ing f rom  high school and 

consider ing his post -secondary opt ions. He has now  had t o 

post pone his post -secondary educat ion indef in it ely. Deborah‟s 

st ruggles w it h t he WSIB have direct ly and n egat ively af f ect ed her  

son‟s f ut ure opport unit ies. 

 

The WSIB cont inues t o deny her  coverage f or  prescr ipt ion 

m edicat ion and physiot her apy, even t hough her  doct ors are clear  

t hat  she needs t hem  because of  her  w ork injur ies.  

 

Deborah‟s case dem onst rat es t he  absurdit y of  t he phant om  job 

phenom enon, as she w as ret roact ively  deem ed t o be w orking, 

even t hough t he WSIB know s t hat  she w as not  act ually w orking –  

and w as in  f act  unable t o w ork –  f or  t hose 18 m ont hs.  
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Why is this a problem? 

 

Poverty 

 

The fundamental impact of deeming people to have phantom jobs is that 

injured workers like Deborah – in particular, those who have permanent 

disabilities stemming from their work injuries – are systematically forced into 

poverty, and forced to turn to publicly funded social assistance programs.  

 

As was stated above, a comprehensive 2015 study found that 46% of injured 

workers with a permanent disability were at or near the poverty line, with 9% 

living in deep poverty.11 The study also makes the important observation that 

often, when the injured worker falls into poverty, their entire family does as 

well. These statistics suggest that over 250,000 individuals (workers with 

permanent disabilities and their family members) have fallen into poverty 

since the practice of deeming began in 1990.  

 

A primary reason for these staggering levels of poverty is that these are the 

workers whose benefits have been reduced or cut off completely because the 

WSIB has deemed them to have jobs that do not actually exist and that they 

are not actually able to obtain.  

 

The financial impact is heightened even further when an injured worker who 

has been deemed reaches age 65. At 65, compensation for lost wages is cut 

off, meaning even benefits that were already reduced due to the practice of 

deeming are no longer provided to the worker. Workers who have been 

deemed but unable to return to work also lose years of contributions to the 

CPP retirement plan. With no compensation benefits and meagre CPP 

contributions, they are at risk of even more devastating levels of poverty once 

they reach retirement age.   

 

                                                 
11 Ballantyne et al, p.15 
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Ignoring systemic barriers 

 

The practice of deeming is also detached from reality in that it ignores the 

stigma that people with disabilities face in the labour market. A January 2017 

poll found roughly half of Canadians with disabilities are unemployed, with 

the vast majority saying that they are out of work directly because of their 

disability.12  

 

Ostensibly in recognition of this fact, the Ontario minister responsible for 

accessibility, Tracy MacCharles, launched a strategy to ―break down barriers 

for people with disabilities‖ when it comes to employment.13   

 

Injured workers face the same stigma and discrimination when they attempt 

to return to the workforce. Quite simply, they are likely to face unemployment, 

in large part because of their work-related disabilities. Indeed, the 2015 

study found that 54 months after their injury, 45% of injured workers with a 

permanent disability were unemployed and experiencing full wage loss.14 

 

However, the WSIB ignores these facts, and deems injured workers with 

permanent disabilities to have the same access to the labour market as able-

bodied people.  

 

Of course, we want to work towards a society where disability is not a barrier 

to employment. ONIWG has been engaged on this front for many years, and 

the WSIB should be part of this push as well. It can do this by meaningfully 

supporting injured workers and treating them with empathy, compassion, and 

dignity. However, the current practice of cutting their benefits and sending 

them into poverty does nothing to alleviate the discrimination faced by 

people with disabilities.  

 

                                                 
12 McQuigge, Michelle. ―Only Half of Disabled Canadians are Employed, Poll Finds.‖ The Globe and 

Mail. January 17, 2017 https://www.theglobeandmail.com/report-on-business/economy/only-half-

of-disabled-canadians-are-employed-poll-finds/article33650160/  
13 Kristin Rushowy. ―Job Strategy for Ontarians with Disabilities Lacks Specifics, Critics Say.‖ Toronto 

Star. June 5, 2017 https://www.thestar.com/news/queenspark/2017/06/05/job-strategy-for-

ontarians-with-disabilities-lacks-specifics-critics-say.html  
14 Ballantyne et al., p.10 

https://www.theglobeandmail.com/report-on-business/economy/only-half-of-disabled-canadians-are-employed-poll-finds/article33650160/
https://www.theglobeandmail.com/report-on-business/economy/only-half-of-disabled-canadians-are-employed-poll-finds/article33650160/
https://www.thestar.com/news/queenspark/2017/06/05/job-strategy-for-ontarians-with-disabilities-lacks-specifics-critics-say.html
https://www.thestar.com/news/queenspark/2017/06/05/job-strategy-for-ontarians-with-disabilities-lacks-specifics-critics-say.html
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Ignoring labour market realities 
 
It is also important to note that the WSIB frequently deems people to be 
earning full time wages in job categories where full time employment is rare. 
Some of the more common phantom jobs that the WSIB deems people to be 
performing include customer service representatives, cashiers, 
telemarketers, and ticket takers. These are precarious jobs that are often 
only available on a part-time basis, and with little job security.  
 
As such, even if an injured worker were to obtain one of these jobs, it is likely 
that they would only be working part-time hours. They would also be at risk of 
losing the job completely if they could not keep up with the fast pace and job 
demands. And yet the WSIB generally assumes that people in these 
scenarios are ―voluntarily under-employed,‖ and deems them to be working 
full time, with benefits reduced accordingly. 
 
At the end of the day, it should go without saying that it is patently unfair to 
deem people to be working stable, full time hours in jobs where stable, full 
time opportunities rarely exist.   
 

―Deeming‖ and the minimum wage increase 
 
The Ontario government has just announced plans to increase the minimum 
wage to $15/hour by January 2019. A raise to the minimum wage is an 
excellent and long-overdue initiative that will raise the floor for all workers 
across the province. However, because of the way that the WSIB applies its 
deeming policy, it can actually use the minimum wage increase to pretend 
people are earning higher phantom wages, and cut their benefits even 
further.  
 
In Harpreet‘s example above, when the minimum wage increases, her 
deemed (pretend) wages will also increase. At a minimum wage of $15/hour, 
her workers‘ compensation benefits are reduced to $127 per week.  
 
On the next page is a chart that shows how injured worker poverty will 
increase if the WSIB is given free rein to deem people to be earning higher 
phantom wages. 
 
Injured workers and advocates have reached out repeatedly to the Ministry of 
Labour and the WSIB to seek assurances that a minimum wage increase 
intended to help everyone in the province will not hurt injured workers. The 
minister and the Board have both stated in reply that they have no current 
plans to address the issue or change the practice of deeming.   
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Disregarding medical evidence 
 
In deeming people able to return to work, the WSIB frequently disregards the 

medical evidence provided by injured workers‘ treating healthcare 

professionals. This can happen by entirely ignoring a doctor‘s opinion that 

their patient remain off work in order to allow time to heal, or by selecting a 

phantom job that the doctor believes to be medically unsuitable, given their 

patient‘s disabilities.  

 

As will be discussed in the following section, disregarding the opinions of 

injured workers‘ treating healthcare professionals is another systemic 

problem that can exacerbate physical and mental health issues, and 

accelerate the slide into poverty.  
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Harvey & Evelyn’s Story – The Family is Affected Too 
 

Harvey w orked as a highr ise w indow  cleaner . In  1995, t he clips on his 

ladder  ext ension broke, and he f ell 44 f eet . His r ight  f oot  t ook t he f ull 

im pact  of  t he f all, shat t er ing his ankle and t urning his heel int o dust . A 

year  lat er , he m anaged t o ret urn t o his job, on a rebuilt  f oot . 

 

In  July 2009, t hough, Harvey re -injured his m et al f oot , in  anot her  

incident  w it h a ladder  at  w ork. He couldn‟t  w alk and needed anot her  

surgery. Harvey w as st ill w ait ing t o see a surgeon w hen t he WSIB 

deem ed him  able t o w ork. Som e of  t he jobs t hey declared him  able t o do 

w ere parking lot  at t endant  and light  assem bler  –  jobs t hat  w ere not  

act ually suit able or  available t o him . 

 

Af t er  being deem ed t o be earning a salary in t he phant om  jobs, Harvey‟s 

com pensat ion w as reduced t o $419 per  m ont h. He and his w if e, Evelyn, 

w ere f orced ont o social assist ance. Harvey had never  been put  in t his 

kind of  posit ion bef ore. He st ar t ed w orking at  t he age of  15 and w as 

proud of  t hat . At  18, he st ar t ed his career  as a highr ise w indow  cleaner  

and loved every m om ent  of  it . 

 

Now , he not  only had t o deal w it h t he st igm a of  being an injured 

w orker , but  bot h he and Evelyn also had t o cope w it h t he st igm a of  

relying on social assist ance, using f ood banks, and f alling behind on rent  

and ut ilit y paym ent s.  

 

The WSIB ref used t o w ait  t o see t he surgeon‟s opinion bef ore deem ing 

Harvey able t o w ork in a phant om  job. They also ignored t he f act  t hat  

he had already had a lif e -alt er ing injury t o t he sam e f oot  in 1995. When 

Harvey t r ied t o explain t o t he WSIB t hat  he had learning disabilit ies t hat  

af f ect ed his abilit y t o w ork, his Case Manager  asked if  he w as “ret arded 

or  just  plain st upid.” From  t hat  m om ent  on, Evelyn insist ed t hat  all 

com m unicat ion w it h t he WSIB had t o go t hrough her .  

 

Harvey has now  had f our  surger ies on his f oot . The f inancial punishm ent  

f rom  phant om  jobs began w hile w ait ing f or  t he f irst  surgery. His ankle 

st ill has an S shape t o it , and he requires a cust om  brace, or t hot ic shoes 

and boot s, a f our -post  cane, and a m obilit y scoot er . He is at  8  out  of  10 

on t he pain scale every day. 

 

Harvey and Evelyn‟s lif e w ill never  ret urn t o w hat  it  w as bef ore t he 

w orkplace accident . Their  f inancial f ut ure is one of  unending pover t y, 

brought  on by t he WSIB‟s pract ice of  deem ing. Harvey didn‟t  just  lose his 

abilit y t o w ork, he lost  t he abilit y t o live his lif e as he‟d planned.  

 

As Evelyn says, “t he WSIB is a „saf et y net ‟ f ull of  holes big enough t o drop 

a highr ise w indow  cleaner  and his spouse t hrough.” 
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What are the solutions? 
 

When the deeming system was first designed by Professor Paul Weiler, the 

intention was that injured workers could only be deemed under very limited 

circumstances. In effect, it could only happen if the Board could prove that 

the worker had turned down an offer of suitable work. Otherwise, their 

benefits should be based on their actual earnings, not phantom jobs and 

phantom wages.  

 

ONWIG is calling upon the provincial government to introduce legislative 

changes to return to that original intention. We have two major proposals to 

help make this happen, which are summarized below. There are also several 

additional safeguards that must be put in place, which are discussed in the 

following section.  

 

Proposals 

 

1) No deeming unless there is proof of actual work refusal. As suggested 

by Weiler, the WSIB must have a very high standard before it can 

―deem‖ an injured worker to be at fault for not working after injury. He 

proposed a ―tangible indication test,‖ i.e. documentation of a written 

job offer being refused:  

 

“…when the board had a tangible indication that suitable work 

was in fact available to this worker, presumably through evidence 

that the employer, the Board , or some other agency had made a 

specific job offer  to him/her.”15  

 

2) Return to one-year support and compensation for job search 

assistance. The WSIB must provide permanently disabled injured 

workers with meaningful assistance in securing suitable work, via 

supportive vocational rehabilitation counsellors and wage loss benefits 

while they engage in their job search.  

 

                                                 
15 Paul Weiler, Reshaping Workers’ Compensation in Ontario, 1980, p.62. 
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When first introduced in 1990, the law provided up to 12 months of 

job search assistance and full compensation for injured workers. This 

allowed the WSIB rehabilitation counsellors to provide job search 

assistance and leads for injured workers to find suitable work. It also 

allowed the worker and the WSIB to have a better idea of what the job 

market is like for the worker.  

 

If no job is available after the job search assistance, full compensation 

should be in order on an ongoing basis, subject to non-intrusive 

reviews.  

 

Additional safeguards 

 

1) Recognize systemic barriers. The WSIB must recognize that injured 

workers with permanent disabilities face systemic barriers in returning 

to work and compensate accordingly.   

 

2) Require a job offer in good faith. If an injured worker is offered a job, it 

must be a bona fide (in good faith) offer. We do not want a new 

industry creating a ―revolving door‖ of exploitative jobs offered to 

injured workers.  

 

3) Recognize wage losses to the individual worker. ―Suitable‖ and 

―available‖ work must be defined in relation to the individual injured 

worker, rather than an ―average‖ worker. 

 

4) Properly define ―suitable work.‖ ―Suitable work‖ means meaningful, 

productive work consistent with all physical and psychological 

limitations of the worker, as well as their personal and vocational 

characteristics. For instance, a teacher should not be retrained as an 

assembler, and a person who is ill-suited to dealing with the public 

should not be retrained to be a customer service representative.   

 

5) Definition of ―available work.‖ ―Available work‖ means suitable work 

that is actually offered to the injured worker, rather than being 

generally available in the competitive labour market. 
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6) Reverse the onus of ―cooperation.‖ Currently, injured workers must 

cooperate with whatever the WSIB says, and if they do not, benefits 

are reduced or cut off. This has led to widespread abuse and fear, as 

cooperation has become ―obedience to the WSIB or else…‖  The late 

Professor Terrence Ison, one of the foremost experts on workers‘ 

compensation in Canada, predicted that with deeming, WSIB 

rehabilitation would take on a ―paramilitary flavour‖ and it is 

happening.  We propose that the legislation place the onus of 

cooperation with the WSIB, codifying the fact that it should be the 

WSIB who should cooperate with and listen to the injured worker.  

 

7) Create non-intrusive reviews of wage losses. Reviews of wage losses 

must be non-intrusive and according to Weiler‘s vision. He envisioned 

a questionnaire sent by the WSIB with an auditing procedure similar to 

our income tax system. 

 

8) End the age 65 cut-off for wage loss compensation. Currently, wage 

loss compensation is cut off once an injured worker turns 65 (with 

minor exceptions). This provision must be scrapped, and 

compensation must be available past age 65 if the worker intended to 

work beyond that date, as many workers do in 2017. 

 

9) Change must begin at the top and extend through the whole system. 

No reform of deeming – or any other issue – can be lasting unless the 

WSIB returns to the founding philosophy of the system: that the 

compensation system is designed to help, not hinder, the injured. We 

also need people at the top and spread through the entire organization 

who understand and believe in this philosophy.   

 

The proposals outlined above are methods of fixing the phantom jobs 

problem within the current system by significantly limiting the use of 

deeming. In effect, we propose to get rid of the current approach, which 

deems virtually everyone to have phantom jobs and wages, by returning to 

the principles and processes that were promised when the system was 

introduced. 
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Our Demand:  
Listen to Injured Workers’ Treating Healthcare Professionals! 
 

Background: Our doctors know us best16 
 
In 2016 and 2017, a series of reports were released by injured worker 

groups, labour organizations, and legal clinics that said what injured workers 

and advocates have long known: There are serious problems with the way 

that the WSIB considers medical information.17 These reports highlighted a 

broad range of issues, including failing to heed medical advice regarding 

readiness to return to work, insufficient treatment, blaming ‗pre-existing 

conditions‘ for injuries clearly caused at work, and using reports from 

independent medical reviewers who never meet the worker, even when these 

reports contradict the evidence provided by a worker‘s healthcare team.  

 

Legally, workers are entitled to treatment from the healthcare provider of 

their own choosing. Section 33 of the Workplace Safety and Insurance Act 

states that:  

  

A worker who sustains an injury is entitled to such health care as may 

be necessary, appropriate and sufficient as a result of the injury and is 

entitled to make the initial choice of health professional for the 

purposes of this section.18 

 

The act goes on to state that ―The Board shall pay for the worker‘s heath 

care.‖19  

                                                 
16 Portions of this section are drawn from a 2015 report entitled ―Prescription Overruled : Report on 

How Ontario‘s Workplace Safety and Insurance Board Systematically Ignores the Advice of Medical 

Professionals, co-published by ONIWG and the Ontario Federation of Labour. 
17 Prescription Overruled; Bad Medicine; No Evidence.  
18 Workplace Safety & Insurance Act, Section 33 http://www.ontario.ca/laws/statute/97w16#BK36  
19 Ibid., Section 33(2) 

http://www.ontario.ca/laws/statute/97w16#BK36
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Gabriela’s story 
 

Gabr iela w orked in an MPP const it uency of f ice. In 2007, she 

developed PTSD, depression, and ot her  m ent al healt h problem s 

af t er  a violent  and agit at ed client  blockaded her  in  her  of f ice, and 

t hreat ened t o f ind out  w here she lived and com e af t er  her . Police 

lat er  inf orm ed Gabr iela t hat  t he clie nt  w as w ell-know n t o t hem  

and had a long hist ory of  gun v iolence. 

 

Alt hough t he police w ere able t o dif f use t he sit uat ion, Gabr iela has 

never  f ully recovered f rom  it . She st ill get s night m ares and 

f lashbacks about  t he incident , she goes t hrough per iods w he re 

she f eels f rozen and num b, she has dif f icult ies w it h her  m em ory 

and concent rat ion, and she has a f ear  of  w orking in any sit uat ion 

w here she has t o deal w it h t he public.  

 

Her  f am ily  doct or  and psychiat r ist  have direct ly relat ed all of  

t hese sym pt om s t o t he PTSD st em m ing f rom  t he w ork incident . 

Addit ionally, t hey have diagnosed her  w it h chronic f at igue 

syndrom e/ f ibrom yalgia, also connect ed t o t he ef f ect s of  her  PTSD. 

The sam e t reat ing  doct ors have said she is unable t o w ork, and is 

ser iously disabled due t o her  m ent al healt h condit ions. Her  

psychiat r ist  has said t hat  she requires com plex and m ult if acet ed 

care, and if  she does not  receive t his, f ur t her  harm  w ill com e t o 

her . 

 

The WSIB, how ever , has disregarded t hese opinions. They have cut  

of f  her  benef it s, saying t hat  not  only is she able t o w ork, but  t hat  

she is able t o w ork as an exper ienced Com m unicat ions Specialist  –  

a job she‟s never  done bef ore –  earning over  $30.00/hour . She has 

been deem ed t o have t his phant om  job, and her  benef it s have 

been cut  of f  ent irely. Now , in addit ion t o her  m ent al healt h 

st ruggles, Gabr iela is f acing pover t y.  

 

The WSIB has also dism issed t he chronic f at igue/ f ibrom yalgia, 

despit e t he m edical opinions f rom  her  t reat ing doct ors. 

Addit ionally, her  psychiat r ist ‟s recom m endat ion t hat  she get  

com plex cont inuing care has been ignored. 

 

Predict ably, her  psychiat r ist  also st at ed t hat  her  dealings w it h t he 

WSIB have exacerbat ed her  m ent al healt h condit ions.  
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Why is this a problem? 
 
When you are injured or sick, one of the most important relationships you 

have is with the treating healthcare professionals that are helping you get 

better. The doctors, nurses, phychologists, and physiotherapists who are 

treating you know more about your condition than anyone else. Yet we all 

know cases where the WSIB ignores advice of injured workers‘ doctors and 

cuts their benefits or sends them back to work before they are medically 

ready.  

 

Both workers and their doctors in this province have raised a number of 

concerns about the way a worker‘s doctor‘s opinions are weighed as 

evidence, resulting in inadequate services.   

 

How are opinions ignored? 
 

 The WSIB refers injured workers to medical professionals for 

assessment, and then fails to follow the professionals‘ 

recommendations.  

 Despite medical opinions to the contrary, the WSIB often attributes 

illness or injury to ―pre-existing conditions,‖ and refuses to fund 

benefits or care.  

 The WSIB will often seek second opinions from so-called ―paper 

doctors,‖ who simply review the file without ever meeting the patient. 

At least one of these doctors has alleged that the WSIB inappropriately 

pressures them to deliver dishonest reports so that they can avoid 

paying benefits, and has filed a lawsuit against the WSIB that has been 

allowed to move foreward.20 

 The WSIB pressures workers to return to work even when their treating 

doctors recommend more time to heal.  

 Injured workers‘ well-meaning attempts to return to work are being 

used against them as evidence that they are employable and healed, 

even when these attempts fail, resulting in loss of benefits. 

                                                 
20 Gallant, Jacques. ―Hamilton-Area Doctor Gets Green Light to Sue WSIB, Employer. : Toronto Star, 

April 21, 2016 https://www.thestar.com/news/gta/2016/04/21/doctor-sues-wsib-employer-after-

refusing-to-change-medical-opinion.html  

https://www.thestar.com/news/gta/2016/04/21/doctor-sues-wsib-employer-after-refusing-to-change-medical-opinion.html
https://www.thestar.com/news/gta/2016/04/21/doctor-sues-wsib-employer-after-refusing-to-change-medical-opinion.html
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 The WSIB actively tries to discredit the opinions of treating health care 

professionals when those opinions are likely to lead to increase benefit 

costs.  

 

How does this affect services? 

 

 Approval for services can take months, when patients‘ needs are often 

immediate.  

 Treating physicians‘ referrals for physical and psychological therapy 

are often denied, even in dire situations.  

 The WSIB will refer an injury claimant to a specialist but will not fund 

sufficient time for a proper assessment and report. The WSIB also 

demands frequent progress reports that it will not pay for and the 

recommendations of which are often ignored. 

 The treatment allowed is often too narrow, such as not covering 

activities related to brain injury rehabilitation; or occupational therapy.  

 In cases where the WSIB does provide funding for physical or 

psychological treatment, the sessions are often cut off before the 

treating professional determines that healing is complete. Some heath 

care professionals report that when they ask why funding for services 

has been discontinued, they are simply told that the Board is not 

required to provide explanations to care providers.  

 If the caregiver feels that his patient is still struggling at the time that 

care is cut off, they are forced to either abandon a patient in need or 

provide services for free.  

 Physiotherapists report that when ongoing treatments (―maintenance 

treatments‖) are denied, injured workers‘ conditions can degrade. This 

often leads to increase use of pain medication, loss of function, or self-

medicating with drugs and alcohol, all of which come with significantly 

more side effects than proper physical treatment.  
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Consequences 

 

The effect ignoring the advice of treating doctors can have – not just on 

workers, but on their families, and on the province as a whole – is difficult to 

overstate.  

 

When the board refuses to cover health care costs, one of two things 

happens: 

 

1. If the health care service is not funded by OHIP, the cost is shifted to 

the injured worker. The worker will pay out of pocket if possible, but for 

many patients who are unable to work as a result of their injuries it is 

often not. If the worker cannot afford the treatment, he or she simply 

goes without. This includes prescription medication, physiotherapy, 

psychotherapy and health care aides. 

 

2. On the other hand, if the necessary treatment is covered by OHIP, the 

cost shifts from the employer-funded WSIB to the publicly funded 

health care system. 

 

Likewise, when the WSIB declares a worker ‗healed‘ and cuts their benefits, 

the effect is the same as it is with deeming, and many more injured workers 

end up on welfare or the Ontario Disability Support program, again shifting 

the costs from an employer-funded system and onto every taxpayer in 

Ontario. When an injured worker‘s benefits are cut before they are better, 

they face poverty and all of the social and medical problems associated with 

it. This creates significant costs to society as a whole that would not have 

existed if the worker were properly cared for by the WSIB.  

 

Finally, when someone gets sent back to work too early and against their 

doctor‘s advice, they face a very real risk of re-injury.  
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Bassem’s Story 
 

Bassem  w orked in a prepared f ood m anuf act ur ing plant  and w as in jured 

in 2011 w hen he f ell at  w ork and f ract ured a ver t ebra. Unaw are of  t he 

ser iousness of  his injury, he cont inued t o t ry t o do his job w hile w orking 

t hrough discom f or t  f or  about  9 m ont hs, unt il he w as st opped f rom  

cont inuing by increasing pain. He received loss of  earnings benef it s and 

WSIB sponsored physiot herapy.  

 

In  January and March 2012 t he WSIB sponsored clinic repor t ed t o t he WSIB 

t hat  it  had concerns about  his pain levels and t he pot ent ial f or  it  t o 

becom e chronic. The doct ors recom m end t hat  t he WSIB ref er  Bassem  f or  

“a concurrent  m ood disorder  psychological assessm ent .” The WSIB ignored 

t his t reat m ent  recom m endat ion  f rom  t heir  ow n specialist s. 

 

Bassem  asked his f am ily doct or  t o m ake t he ref er ral. The f am ily doct or  

t r ied t o m ake t he ref er ral t o t h e Hum ber  River  Regional Hospit al, and w as 

t old t o get  t he WSIB t o ref er  his pat ient  t o CAMH. The WSIB ref used t o 

m ake t he t reat m ent  ref er ral.  

 

When t he f am ily doct or  t r ied t o m ake t he ref er ral t o CAMH, he w as t old 

t hat t hey w ould not  accept  t he ref er ral be cause it  involves w or kers‟ 

com pensat ion.  

 

In  March 2012, inst ead of  ref er r ing Bassem  f or  a psychological 

assessm ent , t he WSIB asked Bassem  t o ret urn t o w ork on gradually 

increasing hours, and agreed t o sponsor  concurrent  physiot herapy.  He 

agreed t o t ry it  and began w orking. The em ployer  com plained t o t he WSIB 

about  t he f act  t hat  Bassem  w as only w orking par t  t im e. Wit h no new  

m edical inf orm at ion because of  t he lack of  available care, t he WSIB 

declared Bassem  f it  t o w ork f ull t im e and cancelled t he physiot h erapy.  

 

Bassem  w as not  physically able t o t olerat e t he job on a f ull t im e basis and 

had t o st op w orking. The WSIB cut  of f  his loss of  earnings benef it s on t he 

argum ent  t hat  he could earn his old f ull t im e w ages. Bassem  had no 

incom e and his w if e had t o suppor t  t he f am ily on her  ow n m eagre w ages. 

 

The f am ily doct or  again asked t he WSIB t o approve physiot herapy so t hat  

Bassem  could condit ion him self  t o ret urn t o w ork. The WSIB ignored t his 

t reat m ent  request .  

 

Bassem  st art ed t he WSIB appeal process, and in 2015 t he WSIB f inally 

changed it s decision and agreed t hat  he had a perm anent  im pairm ent . 

They asked him  t o ret urn t o w ork on a gradually increasing basis. The 

f am ily doct or  yet  again asked t he WSIB t o approve physiot herapy t o 

condit ion Bassem  t o be able t o  ret urn t o w ork af t er  years of  inact ivit y. 

The WSIB yet  again ref used. 

 

Bassem  t r ied t o ret urn t o w ork w it h no physiot herapy but  w as unable t o 

sust ain it  
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What are the solutions? 
 
ONIWG believes that the WSIB‘s current use of private consulting firms to 

collect medical consultant reports is irreparably flawed. The fact that these 

private firms have a financial interest in maintaining lucrative contracts with 

the WSIB can make it difficult for workers to trust their opinions. The fact that 

some of the firms used by the WSIB also operate as private ―claims 

management firms‖ that work explicitly to reduce claims costs for employers 

makes this even worse. If the compensation board truly believes that a 

system of acquiring additional information from doctors that a worker never 

meets, the circumstances in which this is acceptable must be tightly defined 

in legislation and faithfully carried out vy the WSIB in policy and operations.  

 

1) Institute clear legislation that prioritizes and respects the evidence put 

forward by the treating health professionals who know the injured 

workers best.  

 

2) When there are gaps in the medical information, the WSIB should 

always try and address those gaps with a worker‘s treating healthcare 

professional(s) before seeking outside opinions.  

 

3) Establish a process independent of the WSIB to resolve medical 

disputes that involves actual medical experts in the specific areas of 

dispute.  

 

4) When medical consultants are necessary, the reasoning for this must 

be quickly and clearly communicated to the worker, and the doctors 

should be drawn from a roster maintained by an independent body, 

rather than the current fee-for-service model currently used by the 

WSIB.  

 

5) If ―paper doctors‖ must be used, their role should be re-imagined as 

one of supportive case-consultant, rather than end-of-the-road expert 

opinion. After all, they have never met the worker and know only a 

small section of their medical history.  
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6) Before deciding that a worker has recovered from an injury, decision-

makers should have a report from the worker‘s treating physician 

verifying recovery. 

 

7) When it is determined that a worker has a permanent disability, this 

worker‘s ―Non-Economic Loss‖ assessment must be done by a 

physician in person, rather than by a WSIB nurse consultant who 

simply reads the file. The permanent impairment rating a disabled 

worker receives is extremely important, and could affect what benefits 

they receive for the rest of their lives. It is both essential and 

suggested in the Workplace Safety and Insurance act that these 

assessments be done in person, by a doctor that can gauge the true 

effect of a disability on a worker‘s whole person.21  

 
 

 

 

 

                                                 
21 Workplace Safety & Insurance Act, Sections 47 (4) and 47 (5) on ‗Selection of Physician‘.  
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Our Demand:  
Stop Cutting Benefits Based on “Pre-Existing Conditions”! 
 

Background: What‘s the issue with ―pre-existing conditions‖? 
 
In and around 2010, the WSIB began a practice of aggressively reducing or 
eliminating benefits to injured workers who they claim have ―pre-existing 
conditions.‖ Essentially, rather than compensating somebody for a work 
injury, the WSIB searches through their medical records and tries to find 
something else that it can blame for their ongoing disability, essentially some 
other ―condition‖ that it can claim is the ―real‖ source of the disability.  
 
All too often, though, the ―pre-existing conditions‖ that the WSIB points to 
never actually affected the person at all until they were injured at work. In 
many cases, they were never diagnosed by a doctor before the work injury, 
and never caused the person any symptoms. 
 
In fact, the WSIB‘s interpretation of ―pre-existing conditions‖ is so broad that 
it includes factors that are simply a part of the normal aging process. Rather 
than treating injured workers like human beings, they are treated like used 
cars, with depreciating value as they age.  
 
This differs from the WSIB‘s previous policy and practice, in which they only 
limited entitlement for ―pre-existing impairments.‖ The difference is that a 
―pre-existing impairment‖ is a medical issue that has symptoms, and that 
previously limited a worker‘s ability to do their job. The WSIB has now virtually 
eliminated the distinction between a ―condition‖ and an ―impairment,‖ and it 
regularly and openly reduces benefits for issues that never affected the 
worker before, as a matter of policy.   
 
Tellingly, a recent report on decisions from the Workplace Safety & Insurance 
Appeals Tribunal (WSIAT) – an independent body that is the highest level of 
appeal for WSIB decisions – found that in 2016, there were 113 cases where 
benefits were cut or denied based on ―pre-existing conditions,‖ even though 
the worker was able to function perfectly well until the injury.22 In overturning 
the WSIB‘s decisions, the WSIAT wrote that there was ―little, if any, evidence,‖ 
―no evidence,‖ or ―no medical opinion‖ suggesting that a pre-existing 
condition was a factor of the worker‘s ongoing disability.  

                                                 
22 Yachnin, p.5 
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According to the report, some of ―…[t]he Board‘s decisions were contrary to 

the ‗inescapable conclusion‘ that the work accident caused the worker‘s 

injuries.‖23 

 

Similarly, an analysis by the Toronto Star found that roughly 80% of injured 

worker appeals relating to pre-existing conditions have been successful at 

the WSIAT.24  

 

The WSIB attempts to use the ―pre-existing condition‖ excuse for both 

physical and mental health injuries. In mental health cases, the WSIB 

frequently blames work-acquired conditions like PTSD, depression, and 

anxiety on family issues or immigration status, disproportionately targeting 

workers who are already marginalized.25 

                                                 
23 Ibid.  
24 Mojtehedzadeh, Sara. ―Injured Workers Routinely Cut off WSIB by Improper Rulings.‖ Toronto Star. 

July 21, 2016 https://www.thestar.com/news/gta/2016/07/21/injured-workers-routinely-cut-off-

wsib-by-improper-rulings.html  
25 Yachnin, p.59 

https://www.thestar.com/news/gta/2016/07/21/injured-workers-routinely-cut-off-wsib-by-improper-rulings.html
https://www.thestar.com/news/gta/2016/07/21/injured-workers-routinely-cut-off-wsib-by-improper-rulings.html
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Jonathan’s Story 
 

Jonat han w as 30 years old w hen he injured his back w hile 

w orking as a labourer , er ect ing st eel f ram es f or  com m ercial 

buildings. He did heavy w ork, som et im es 10 -11 hours per  

day, 7 days per  w eek.  

 

About  10 m ont hs int o t he job, Jonat han st ar t ed t o f eel pain 

in his low  back. It  w as dif f icult  f or  him  t o do som e of  t he 

heavy t asks, and even  sit t ing dow n caused pain. At  f irst , he 

assum ed t he pain w ould go aw ay, and he t r ied t o w ork 

t hrough it . But  t he spasm s kept  get t ing w orse, and he had 

t o see a doct or . He w as diagnosed w it h a disc bulge, and 

had t o st op w orking.  

 

The WSIB denied Jonat han‟s claim , saying t hat  his back 

problem s w ere caused by t he “pre -exist ing condit ion” of  

degenerat ion in  h is spine. In ot her  w ords, t he Board  said 

t hat  t he 30 year -old‟s back problem s w ere caused by age -

relat ed issues. He w as not  provided benef it s f or  lost  w a ges, 

t reat m ent , m edicat ion, or  ret raining.  

 

Bef ore t he injury, Jonat han led a healt hy and act ive 

lif est yle. He exercised regular ly , played com pet it ive soccer , 

and led out door  expedit ions. He did not  have back problem s 

t hat  af f ect ed his abilit y t o w ork. His t reat ing healt h 

providers all said t hat  his job w as t he r eason f or  t he back 

issues. Yet  t he WSIB declared t hat  h is issues w ere “pr e -

exist ing ,” essent ially t hat  his 30 year  old back w as sim ply 

old, and t hat  is w hat  w as causing t he problem s.  

 

Jonat han has not  able t o ret urn t o his job as a labourer . He 

has t r ied t o do ot her , light er  jobs but  has not  been able t o 

sust ain t hem , largely because he st ill get s debilit at ing f lare -

ups of  back pain. He cannot  af f ord regular  t reat m ent  t o 

address t he issue. Jonat han  has been f orced t o rely on 

Ont ar io Works, and is applying f or  t he Ont ar io Disabilit y 

Suppor t  Program .  
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Why is this a problem? 
 

Poverty 

 

The WSIB‘s reliance on the ―pre-existing conditions‖ excuse is a primary 

method of cutting people off benefits. If the WSIB can blame permanent 

disabilities on ―pre-existing conditions,‖ then it can attempt to free itself from 

its responsibility to provide benefits for long-term injuries.  

 

In 2010, the WSIB accepted that 9.3% of injured worker claims resulted in a 

permanent disability. By 2015, that number was reduced by more than 1/3, 

to 5.9%. According to the WSIB, the drop in injuries that cause permanent 

disabilities is due to better healthcare outcomes. However, injured workers 

and advocates who see the front-line realities know that a primary reason for 

the sharp reduction in accepted permanent disabilities is that the WSIB is 

blaming permanent disabilities on ―pre-existing conditions.‖  

 

In other words, contrary to the WSIB‘s spin, workers are not receiving better 

healthcare and miraculously healing from serious injuries. Rather, the WSIB 

is simply using a convenient excuse to reduce their permanent impoairment 

award and ongoing benefits.  

 

As we have discussed at length, for thousands of injured workers each year, 

being cut off of benefits means being forced into poverty and onto social 

assistance, resulting in significant costs to the public purse. 

 

The WSIB‘s aggressive approach to ―pre-existing conditions‖ is very similar to 

the insurance industry approach. Insurance companies are well known to try 

and find ways of avoiding paying benefits, and using ―pre-existing conditions‖ 

as way to do that. We are also seeing this same phenomenon in the United 

States, with Donald Trump‘s attempts to pass a healthcare bill that would 

use a wide range of ―pre-existing‖ conditions to deny healthcare benefits to 

those who need them.  

 

Injured workers in Ontario deserve better, and our workers‘ compensation 

system should not follow such notorious and ill-reputed examples as these.   
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Illegality 

 

One of the fundamental principles of the workers‘ compensation system is 

called the ―thin skill doctrine.‖ In essence, the thin skull doctrine says that 

injured workers cannot be denied benefits for a ―pre-existing condition‖ that 

did not affect their ability to function before the work injury.  

 

This principle is explained well one of the seminal decisions from the WSIAT 

(which was at that time called the Workers‘ Compensation Appeals Tribunal), 

Decision 915: ―…in a compensation system injured persons become entitled 

to compensation because they have been engaged as workers. They have 

functioned as workers with any pre-existing condition they may have had. It 

seems wrong in principle that conditions which did not affect their 

employment as workers should be relied upon to deny them compensation 

as injured workers.‖26 

 

The WSIB‘s approach to ―pre-existing conditions‖ is in direct violation of the 

thin skull doctrine, as it effectively leads to the assumption that any sign of a 

―pre-existing condition‖ – even if it was asymptomatic and never impacted 

the worker – means that an ongoing disability is not work-related.  

 

Many advocates have warned that by violating the thin skull doctrine, the 

WSIB may be adjudicating claims illegally. According to widely respected legal 

expert and founding Chair of the WSIAT, Ron Ellis, ―I have yet to see the legal 

opinion in which (the Board) argues the legal merits of their new policy. They 

appear to have decided it was cheaper to overrule the thin skull doctrine.‖27 

 

A class-action lawsuit against the WSIB has also been launched and allowed 

to proceed, claiming that the WSIB sought to cut costs by blaming permanent 

injuries on ―pre-existing conditions.‖28 As a result, workers with permanent 

disabilities due to their work injuries were ―denied the full extent of benefits 

to which they were entitled.‖ 

 

                                                 
26 Workers‘ Compensation Appeals Tribunal, Decision 915 
27 Mojtehedzadeh, Sara. ―Injured Workers Routinely Cut off WSIB by Improper Rulings.‖ Toronto Star. 

July 21, 2016 https://www.thestar.com/news/gta/2016/07/21/injured-workers-routinely-cut-off-

wsib-by-improper-rulings.html 
28 Mojtehedzadeh, Sara . Class Action Against WSIB Claiming Unfair Benefits Cuts Given Go-Ahead.‖ 

Toronto Star. February 14, 2017 https://www.thestar.com/news/gta/2017/02/14/class-action-

against-wsib-claiming-unfair-benefit-cuts-given-go-ahead.html  

https://www.thestar.com/news/gta/2016/07/21/injured-workers-routinely-cut-off-wsib-by-improper-rulings.html
https://www.thestar.com/news/gta/2016/07/21/injured-workers-routinely-cut-off-wsib-by-improper-rulings.html
https://www.thestar.com/news/gta/2017/02/14/class-action-against-wsib-claiming-unfair-benefit-cuts-given-go-ahead.html
https://www.thestar.com/news/gta/2017/02/14/class-action-against-wsib-claiming-unfair-benefit-cuts-given-go-ahead.html
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In addition to the allegations of illegality, until 2014, the WSIB was also 

violating its own internal policies with its approach to ―pre-existing 

conditions.‖ As discussed above, prior to 2014, the WSIB had policies that 

distinguished between a ―pre-existing condition‖ and a ―pre-existing 

impairment.‖ Benefits could be reduced to a worker with a ―pre-existing 

impairment.‖ A ―pre-existing condition,‖ on the other hand, did not cause any 

problems and therefore could not be used as a justification to reduce 

benefits. As such, when the WSIB began using ―pre-existing conditions‖ to cut 

benefits in 2010, it was doing so in contravention of its own policies.  

 

In 2014, the WSIB, under the leadership of David Marshall, introduced a new 

set of policies on ―pre-existing conditions‖ to try and legitimize and entrench 

the practice that it had begun using four years prior. The new policies were 

met with loud and unanimous opposition from the injured worker community. 

When the policies were in draft form, a group of lawyers representing injured 

workers went so far as to say, ―[w]e would consider describing these draft 

policies as regressive, but that word would be inaccurate, as no workers‘ 

compensation policies have ever been such an explicit attack on the rights of 

injured workers in all of the years since the Meredith principles and workers‘ 

compensation system were established 100 years ago.‖29 

 

Despite the response from the injured worker community, the WSIB went 

ahead and implemented its ―pre-existing condition‖ policies with some 

window dressing, but leaving the fundamental injustices – and probable 

illegalities – remaining. They continue to reduce injured worker benefits in 

this manner every single day.  

 

                                                 
29 Bird, Peter et al. Correspondence to Premier Kathleen Wynne, March 14, 2014 
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Invasions of privacy 

 

As mentioned above, the WSIB often searches through an injured worker‘s 

medical history in order to try and find a ―pre-existing condition‖ that it can 

blame for the worker‘s ongoing disability. This especially happens in cases 

involving mental health conditions, as the WSIB will not even issue a decision 

on whether or not they accept a worker‘s mental health condition as being 

related to their work injury until they have obtained the full clinical records 

from the worker‘s family doctor for at least five years prior to the accident.  

 

This practice means that the WSIB has access to every private matter that 

the worker has spoken to their family doctor about for the past five years. 

Whether it be medical conditions that are totally unrelated to the work injury, 

marital and relationship issues, family history, sexual history, or any of the 

other myriad issues that people talk to their family doctor about, the WSIB 

demands access to it.  

 

This is a gross invasion of people‘s privacy. WSIB should not be able to 

search through such sensitive and confidential information that often has 

absolutely nothing to do with the work injury or claim history, particularly if 

their reason for searching it is in order to find an excuse to cut benefits.  

 

To make matters worse, the worker‘s employer may gain access to this 

information when they are sent a copy of the worker‘s WSIB file. Unless the 

worker specifically requests that certain pages of the file not to be released 

to the employer – which typically results in significant delays – all of the 

information contained in the file will be sent to them, including intimately 

personal medical details. 

 

Masking post-injury medical problems 

 

In May of this year, a brand new study was released on injured workers and 

chronic health conditions, which found that workers with a permanent 

disability from their work injuries are at significantly greater risk of developing 
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chronic health problems after their injuries.30 For instance, conditions such 

as depression, high blood pressure, ulcers, and arthritis are more likely to 

afflict injured workers after their injuries, than the general population. Work 

injuries, therefore, likely accelerate the aging process through the onset of 

what may have seemed to be unrelated chronic conditions. 

 

These chronic health issues are likely related to the injury, but the WSIB does 

not recognize them as being compensable. In fact, with its current approach, 

the WSIB is more likely to point to these types of health issues as the ―pre-

existing‖ reason for a person‘s ongoing disability, rather than the work injury. 

The Board refuses to understand that the chronic health problems may well 

be caused by the injury itself.  

 

In contrast with the WSIB‘s standard practice of blaming ongoing disabilities 

on ―pre-existing conditions‖ and ―aging,‖ this research suggests that work 

injuries lead to cascading health effects after the injury and, and that the 

WSIB is not recognizing the full extent of the injuries. 

 

                                                 
30 Casey, Rebecca and Ballantyne, Peri. ―Diagnosed chronic health conditions among injured 

workers with permanent impairments and the general population ― Journal of Occupational and 

Environmental Medicine. Volume 59, No. 5, May 2017 
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 Wei’s story 
 
Wei injured her  r ight  knee in a f all at  w ork, and had t o undergo surgery 

and a f ull knee replacem ent  as a result . Af t er  t he injury happened, it  w as 

revealed t hat  she had ar t hr it is in her  knee, t hough it  w as w as never  an 

issue bef ore t he accident . In f act , she had never  had previous knee 

problem s at  all. Wei‟s surgeon even st at ed t hat  t he ar t hr it is cam e on as a 

result  of  t he f all at  w ork. 

 

Wei‟s surgeon direct ly asked t he WSIB t o consider  t he connect ion bet w een 

t he accident  and t he surgery. In  a report  t o t he Board, t he surgeon w rot e:  
 

“…un f o r t unat ely her  WSIB claim  f o r  t he r igh t  knee has act ually b een  reject ed .  I am  

really con f used  as t o  w hy t h is has occur red …The p at ien t  d id  have p ost -t raum at ic 

ar t h r it is in  t he p at ello f em oral jo in t  f rom  t hat  f all and  u lt im at ely d id  req uire a knee 

rep lacem en t .  I am  uncer t ain  as t o  w hy t he claim  w as reject ed , (I hop e t he WSIB) w ill 

reconsid er  t h is b ased  on  t he o r ig inal no t e….as w ell as m y no t es f rom  t od ay.”  

 

Despit e of  t he surgeon‟s very specif ic opinion about  t he cause of  t he 

ar t hr it is, t he WSIB used w hat  it  considered t o be a “pre -exist ing condit ion” 

as an excuse t o reduce Wei‟s benef it s. She has had t o go t hrough years of  

st ressf ul and cum bersom e appeals at  t he WSIB and t he Appeals Tr ibunal in  

order  t o get  t he com pensat ion she is ent it led t o.  

 

Mr. R’s Story 
 
Mr . R. sust ained m ult iple injur ies, including a head injury w hen  he  f ell 
several f eet  inside a st eel t ransf orm er  t ank and lost  conscio usness.  He 
received a non-econom ic loss aw ard f rom  t he WSIB, but  it  w as reduced by 
25%  f or  a “pre -exist ing condit ion”.  Mr . R did not  have any previous head 
injury  diagnoses. He did not  lose t im e f rom  w ork, he did not  seek m edical 
care f or  any concussion relat ed sym pt om s, and he did not  have any 
im aging st udies (MRI, CT) t hat  show ed any abnorm alit ies.   Nonet heless, t he 
WSIB declared him  t o be suf f er ing f rom  a pre -exist ing condit ion because 
he w as hit  in t he eye w it h a ball w hile  playing a gam e in his yout h.  
 
It  m ay be possible t hat  h is pr ior  play-re lat ed injury  m ade him  m ore 
vulnerable t o t he ef f ect s of  t he head injury . Even so, t h is w ould m ake  Mr . 
R a “t hin skull”, and he did not  have any sym pt om s pr ior  t o t he w orkplace 
f all.  His  “pre -ex ist ing condit ion”, according t o t he WSIB, w as being hit  
w it h a ball m any years pr ior . 
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What are the solutions? 

 

1) The WSIB must return to its previous policy and practice of only 

reducing benefits if a worker had a verifiable pre-existing impairment. 

―Pre-existing conditions‖ that were asymptomatic and undiagnosed 

prior to the work injury, and that did not affect a worker‘s functioning, 

must not be used to cut or deny benefits.  

 

2) These principles must be codified in the Workplace Safety & Insurance 

Act, to prevent the WSIB from attempting to skirt them again in the 

future.  
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Conclusion  
 
With these issues as the backdrop, ONIWG is launching the Workers‘ 

Compensation is a Right campaign. Injured workers all across Ontario are 

organizing around the three campaign demands, and we will not be silenced 

or swept under the rug. We are asserting our collective strength, and we will 

continue our struggle until we see justice for injured workers.  

 

 

 

 

 

Further Resources  
 
For campaign info, or to join our mailing list, email: 

workerscompisaright@gmail.com 

 

For up-to-date campaign news, visit: 

injuredworkersonline.org/workers-comp-is-a-right-campaign/   

 

To get your own campaign materials for online and print, visit: 

injuredworkersonline.org/workers-comp-is-a-right-campaign/action-toolkit/ 

 

Follow ONIWG online at: 

Twitter: @ONIWG 

Facebook: facebook.com/OntarioNetworkIWG/ 

 

To find injured worker groups and supports in your community, visit: 

injuredworkersonline.org/resources/links/ 

 

mailto:workerscompisaright@gmail.com
http://injuredworkersonline.org/workers-comp-is-a-right-campaign/
http://injuredworkersonline.org/workers-comp-is-a-right-campaign/action-toolkit/
http://www.twitter.com/oniwg
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