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The Ontario Network of Injured Workers (ONIWG) was founded in 1991 and 
since then has actively advocated on behalf of injured workers; this is done 
primarily on a systemic basis.   ONIWG intervened in three Supreme Court of 
Canada cases that effected the rights of injured workers including the Martin 
& Laseur v Nova Scotia; the latter case involved a Charter challenge to the 
strict limits to the Nova Scotia chronic pain regulation.  ONIWG also routinely 
meet with Senior levels of the Ministry of Labour, including the Minister of 
Labour and also with senior management at the Workplace Safety & 
Insurance Board.  At these meetings the Ontario Network of Injured 
Workers’ Groups advocate for systemic change to benefit all injured workers. 

Our group members are injured worker organizations in the province of 
Ontario. ONIWG is a democratically governed organization, with groups 
stretching from Kenora to Cornwall, and from Timmins to Windsor.   These 
individual groups also work closely with other groups and agencies in their 
individual communities in order to advance the interests of injured workers.   
 
The individual injured workers’ group typically works with and has strong ties 
to both local labour councils and to local labour unions.   They often will work 
with local legal clinics, who provide much needed advice and support.  They 
also work with the local offices of the workers’ advisor, local Members of 
Provincial Parliament, and in many cases local municipal governments.  It is 
these community roots that have enabled events like Injured Workers’ Day 
(June 1) and Injured Workers’ day of Mourning (April 28) to be successful 
province-wide events 
 
The Ontario Network of Injured Workers’ Groups is the largest injured 
workers’ network on Ontario. As noted by professor Arthurs, while we have 
few resources and no paid staff, we seek to put forward the concerns and 
aspirations of injured workers.  
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1. Preliminary issue: Full Coverage 

In the consultation discussion paper in section dealing with the context and 
environment of the review there was some discussion of the demographic 
changes that were facing the system.  The paper states:1 

There are many examples of socio-economic and demographic shifts 
that have occurred in recent years with respect to changing worker 
demographics, the nature of work and workplaces.  The average age of 
workers is increasing as is the average age of retirement.  Part-time or 
temporary jobs, self-employment and contract work seem to be 
replacing the historical full-time permanent employment relationship 
that once characterized the labour market.  The rate of union density 
is decreasing. 

The significance of these changing demographics for the compensation 
system was explained in the recent review of Professor Harry Arthurs who 
states2: 

The boundaries between Schedule one, Schedule two and the non-
covered sectors of the workforce to some extent run along the 
faultlines that delineate the different sectors of Ontario's economy. 
While further work needs to be done to establish the facts, preliminary 
study prepared for the review by the conference Board of Canada 
indicates that, between 1985 and 2009, WSIB coverage declined by 
about 8.4% to its present level; that same study suggests the WSIB 
coverage will likely stabilize at about that level for the next 20 years. 
However, during this period, the composition of each segment of the 
workforce is likely to change. The non-covered segment includes banks 
and other financial sector firms, many professional, technical and other 
consulting firms, and providers of information technology and related 
services - in other words, much of Ontario's growing “new economy". 

Given these statements we are concerned with the scope of the review and 
the fact that it does not include a discussion of the expansion of coverage of 
the Workers’ Compensation system to include all workers in Ontario. 
 
There are two reasons for our concern.  First one of the overarching factors 
that is driving this and other reviews is the sense of financial crisis at the 
Workplace Safety & Insurance Board.    In 2003 Brock Smith reviewed the 
issue of coverage and found that 38% of all Ontario workers had no 
Workers’ Compensation Coverage and he recommended expanding 

                                                           
1 At page 6 

2“ Funding Fairness” page 107 
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coverage.  Douglas Hyatt from the Rotman School of Business stated that 
this 38% of all Ontario Workers represent approximately 1.3 million workers.  
He indicated that if these workers were covered by Workers’ Compensation 
that the Workplace Safety & Insurance Board would generate an additional 
$200 million dollars in annual premiums.  Harry Arthurs in his recent report 
states3: 
 

Finally, while I have no mandate to offer views on the merits of 
extending coverage – and offer none – I am convinced that this issue 
is so critical for the future of Ontario’s workplace insurance system 
that it deserves early and extensive study.  In fact, the WSIB 
commissioned such a study in 2003 but, for whatever reason, never 
released it.  Perhaps a review of that study would be the place to 
begin, along with careful consideration of the views expressed tome by 
stakeholders during the current exercise. 
 

It is shocking that we are reviewing critical compensation policies under the 
cloud of the unfunded liability and we do not attempt the study of a means 
of generating $200 million dollars in annual premiums.   
 
The second reason for our concern revolves around the injustice of 
exempting 38% of Ontario’s workforce from Workers’ Compensation 
coverage.  For many of these workers an injury at work will leave them with 
no income replacement benefits and an excessive reliance on our social 
housing, social assistance and our public Health Care system.   This is not 
only an unfair burden to place on 38% of Ontario’s workforce, it is an unfair 
burden to place on the taxpayers of Ontario. 
 
We recommend coverage for all workers and all employers in Ontario.  In 
fact, if all wages were subject to WSIB assessments in Ontario, and all were 
charged the same flat rate, the rate per $100 of payroll could easily fall to 
well under $2.00.  

2. Merideth Principles 

In the opening segment of the discussion paper it was indicated that the 
Meredith principles were givens.  Any proposals would have to be both 
consistent with the Act and would have to respect the Meredith, which were 
correctly characterized as foundational to the system.  In order to do this 
however, there must be an understanding of what the principles are that we 
are applying. 

Meredith, in his final report, proposed that a workers’ compensation system 
be set up based on the following principles:  

                                                           
3 “Funding Fairness”” at page 108 
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• Security of payments; benefits should last for the duration of the 
disability 

• No fault system 
• Collective liability 
• Administration by an independent agency 
• Removal of Litigation rights 

 
While these principles are not up for negotiations, it appears that many of 
the WSIB’s concerns and suggestions with the subject policies betray a lack 
of understanding of the Meredith principles.   In particular we feel that many 
of the WSIB’s concerns are a threat to an injured workers’ security of 
payment for work-related disabilities.  As will be seen much of what concerns 
the WSIB is a lack of tools to allow them to deny responsibility for work-
related injuries.   We feel that this both betrays the foundational principles of 
Workers’ Compensation and violates the Act.  It is for this reason that we 
will be arguing that no changes should be made to the policy on aggravation 
basis, recurrences and permanent impairment. 
 
3. Role of the KPMG report 

We find that it is disturbing that this policy review has been generated as a 
direct result of the findings of the Value for Money Audit that was performed 
by KPMG and released in 2011. 

The similarities between this policy discussion and the KPMG report are 
evident by reviewing the concerns of the report and comparing them with 
the concerns of senior management at the Workplace Safety & Insurance 
Board. 

Concerns with age and pre-existing disability are repeated themes in the 
KPMG report.  This is what the report states in its analysis of initial 
entitlement: 

“This has provided for entitlement to benefits for relatively minor work-
related injuries which are considered to have aggravated a pre-existing 
condition… This results in WSIB payments continuing beyond what was 
envisioned by the policy” 

Age makes a further appearance in the KPMG’s report in its discussion of 
recurrences where it states: 
 

The intent of this policy is to ensure that workers who have returned to 
work and experience an increase in symptoms related to the original 
injury are provided benefits…. (T)his policy can give rise to an expansion 
of entitlement by covering increased symptoms related to the aging 
process. 
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The concerns set out in the KPMG report have been translated into the 
concerns of Senior Management at the WSIB with to the 3 of the 4  policy 
areas.   
 
This is seen in the discussion on recurrences where it is indicated: 
 

WSIB eligibility adjudicators/case managers indicate that they 
encounter challenges in administering this policy in the following 
areas: 
 
– Evaluating contributing factors when determining whether the 
injury/illness is work related; distinguishing between deterioration in 
workers work-related injury/illness and normal work-related 
degenerative changes due to the natural aging process; 

 
This is also seen with respect to the discussion on permanent impairments 
where it is indicated: 
 

When determining whether permanent impairment exists, it is 
necessary to also determine whether or not it is a result of the work-
related injury/illness. Current policy does not address or provide 
parameters for distinguishing between work-related and nonwork 
related factors that could have contributed to a permanent impairment 
(e.g. those attributable to age, lifestyle, pre-existing conditions or 
subsequent impairments close parentheses. … For example, in cases 
where there is a pre-existing condition, WS ID eligibility 
adjudicators/case managers find it difficult to determine whether it was 
the work-related injury/illness that permanently aggravated the pre-
existing condition, the natural progression of the condition, or age 
related changes. They feel that an approach that could assist in 
determining when to distinguish work-related from nonwork related 
effects (examples guidelines regarding the natural progression in age-
related changes of the condition) and for measuring pre-work-related 
functioning (a baseline) would provide greater clarity in circumstances 
where nonwork related factors may be involved. 

 
 
Similar concerns were addressed concerning the aggravation basis 
 

They further observe that the policy does not address commonly 
encountered situations such as: when you return to pre-accident state 
is impossible because the pre-accident condition is degenerative in 
nature (e.g. arthritis) or when a pre-accident impairment becomes 
aggravated later on in the claim. The policy does not provide 
guidelines (example guidelines on the natural progressions of 
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conditions) or how to assess when, in these cases, the worker has 
reached the pre-accident state here she would have been in at the 
work-related injury/illness not occurred. WSIB adjudicators indicate 
that this makes it difficult to determine when the aggravation has 
ended.  

 
These parallels between the concerns of the Senior Management at the 
WSIB with the concerns of the KPMG audit would not be as disturbing as 
they were if it were not for the disturbing nature of the KPMG audit. 
 
The release of the report generated opposition in the injured worker 
community.  There were a number of areas of concerns.   
 
First the audit appeared to go beyond the scope of a proper value for money 
audit and the lead auditor had specific pre-existing goals in mind in 
conducting his audit and did not approach the audit in an unbiased manner.  
At a worker-side stakeholders meeting where a representative from IAVGO 
was present, he indicated that they had “drunk the Kool-Aid” and suggested 
that the workers' compensation system was perpetuating disability among 
injured workers. He also implied that senior Board management would follow 
his recommendations, even if these recommendations were for whole-scale 
legal and policy change in the system. This raises serious and troubling 
questions about whether or not this was a proper value for money audit at 
all4. 

We were also concerned with the lack of medical expertise and knowledge 
exhibited by the audit and its’ reliance with respect to medical evidence on a 
body that has been criticized in the International Journal of Occupational and 
Environmental Health as a professional association "in service to industry" - 
it represents the interests of its company employed physician members and, 
as such, provides them a vehicle to advance the agenda of corporate 
sponsors.5 

Finally the KPMG audit shows no understanding of the principles and 
objectives of Workers’ Compensation in Ontario.  Nowhere does the auditor 
appear to show any understanding of the Meredith principles and never even 
acknowledges the statutory purpose of providing compensation for injured 
workers.  A reading of the KPMG report would lead one to the conclusion that 
                                                           
4  See submission on the Value for Money audit presented by the Ontario Legal Clinics’ Workers’ Compensation 

Network. 

5 Ladou J, Teitelbaum DT, Egilman DS, France A, Kramer SM, Huff J. “American College of Occupational 

and Environmental Medicine (ACOEM): a professional association in service to industry.” Int. J. Occup 

Environ Health. 2007 Vol 14, No 4. 
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the only goal of Workers’ Compensation is the early return to work of injured 
workers. 

We believe that these issues with the KPMG report lead to the creation of a 
report that made recommendations that both betrayed the fundamental 
principles of Workers’ Compensation and violated the act.  We are concerned 
that a policy review based on this fundamental flawed document will lead to 
policies that will also betray the fundamental principles of Workers’ 
Compensation and violate the act. 

 
4. Legal Framework for compensation 

We would submit that in order to engage in this policy analysis, one must 
understand the legal framework that underpins Workers’ Compensation.   
 
The first principle that we are looking at is that while there have been 
significant changes to how we compensate an injured worker for a 
permanent disability the foundational issues of whether a worker has had an 
accident, and whether a disability is caused by the accident and whether the 
disability is a permanent disability has not change since 1980. 
 
The first place is with the definition of the accident.  In 1980 the Act stated: 
 

1. (1) In this Act, 
(a) “accident” includes, 

(i) a wilful and intentional act, not being the act of the 
worker, 
(ii) a chance event occasioned by a physical or natural 
cause, and 
(iii) disablement arising out of and in the course of 
employment;  

R.S.O. 1980, c. 539, s. 1(1), cl. (a); 1982, c. 61, s. 2. 
 

This is identical to the wording of the current act. 
 
The 1980 Act had the following language regarding entitlement and 
causation. 
 

[Compensation to the worker] 
3. (1) Where in any employment, to which this Part applies, personal 
injury by accident arising out of and in the course of the employment 
is caused to a worker, his employer is liable to provide or to pay 
compensation in the manner and to the extent hereinafter mentioned, 
except where the injury, 
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(a) does not disable the worker beyond the day of accident from 
earning full wages at the work at which he was employed; or 
 (b) is attributable solely to the serious and wilful misconduct of the 
worker unless 
the injury results in death or serious disablement. R.S.O. 1980, c. 539, 
s. 3 (1); 
1982, c. 61, s. 2. 
 
[Presumptions] 
(2) Where the accident arose out of the employment, unless the 
contrary is shown, it shall be presumed that it occurred in the course 
of the employment and, where the accident occurred in the course of 
the employment, unless the contrary is shown, it shall be presumed 
that it arose out of the employment. 
 
[When compensation to date from] 
(3) Compensation for disability shall be computed and payable from 
and including the day following the day of the accident or from the 
date of the disability, whichever is the later. R.S.O. 1980, c. 539, s. 3 
(2, 3). 
 

The current language of the act is strikingly similar and it states: 
 

Insured injuries 

13. (1) A worker who sustains a personal injury by accident arising out 
of and in the course of his or her employment is entitled to benefits 
under the insurance plan. 

Presumptions 

(2) If the accident arises out of the worker’s employment, it is 
presumed to have occurred in the course of the employment unless 
the contrary is shown. If it occurs in the course of the worker’s 
employment, it is presumed to have arisen out of the employment 
unless the contrary is shown. 

Exception, employment outside Ontario 

(3) Except as provided in sections 18 to 20, the worker is not entitled 
to benefits under the insurance plan if the accident occurs while the 
worker is employed outside of Ontario.6 

Exception, mental stress 

                                                           
6  This provision is section 6(4) of the 1980 Act. 
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(4) Except as provided in subsection (5), a worker is not entitled to 
benefits under the insurance plan for mental stress. 

Same 

(5) A worker is entitled to benefits for mental stress that is an acute 
reaction to a sudden and unexpected traumatic event arising out of 
and in the course of his or her employment. However, the worker is 
not entitled to benefits for mental stress caused by his or her 
employer’s decisions or actions relating to the worker’s employment, 
including a decision to change the work to be performed or the 
working conditions, to discipline the worker or to terminate the 
employment. 1997, c. 16, Sched. A, s. 13. 

Serious and wilful misconduct 

17. If an injury is attributable solely to the serious and wilful 
misconduct of the worker, no benefits shall be provided under the 
insurance plan unless the injury results in the worker’s death or 
serious impairment. 1997, c. 16, Sched. A, s. 17. 

 
Other than the explicit limitation for compensation for benefits for mental 
stress, the language of the Act in 1980 and the current Act is substantially 
the same. 
 
The question of whether you get benefits has also not significantly changed 
under the act.  In 1980 section 39 & 40 indicated that if a temporary 
disability resulted from the injury, you would get either temporary total or 
temporary partial benefits.  Section 43 indicated that where a permanent 
disability resulted from an injury you got benefits for the permanent 
disability.  In the current act, what benefits you get is radically different from 
the 1980 Act.  However in determining whether you get benefits in section 
37 you get a loss of earnings benefit if the loss of earnings results from the 
injury, and in section 47 one gets benefits for a permanent impairment if the 
permanent disability is the result of the injury.  In other words since 1980 an 
injured workers benefits depended on that injured worker showing that 
something resulted from the injury; what the something was depended on 
which benefit under which scheme. 
 
Even the entitlement to health care benefits has not substantially changed 
since 1980.  The Act stated in 1980: 
 

52. (1) Every worker who is entitled to compensation under this Part 
or who would have been so entitled had he been disabled beyond the 
day of the accident is entitled, to such medical aid as may be 
necessary as a result of the injury; 
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The current act states: 
 

Entitlement to health care 

33. (1) A worker who sustains an injury is entitled to such health care 
as may be necessary, appropriate and sufficient as a result of the 
injury and is entitled to make the initial choice of health professional 
for the purposes of this section. 

While it is true that the contours of what health care benefits you get has 
changed it has been the case since 1980 that if you need the health care as 
a result of the injury you get it, subject to the limitations in the act. 

Two further statutory principles have not changed.  First, the Board must 
base its decision upon the real merits and justice of the case.  Secondly the 
benefit of the doubt favours the injured worker.7 

What this comparison of the statutory language in 1980 and now shows is 
that while there have been some radical changes to what benefits an injured 
worker receives the foundational questions of whether an injured worker 
gets benefits have not changed.  In other words, the definition of an accident 
has not changed, the definition of whether an accident is work-related has 
not changed and the question of when are the consequences of the accident 
compensable has not changed. 
 
This statutory language has been interpreted by the Workplace Safety & 
Insurance Appeals Tribunal.  On the critical question of whether a disability 
or a loss of earnings results from the accident the tribunal has developed the 
“significant contribution” test.  In determining causation it is not necessary 
that the accident be shown to be the sole cause or the predominant cause of 
the either the disability or the loss of earnings.   
 
To show that a loss of earnings or a disability is compensable it is sufficient 
that the accident significantly contributes to either the loss of earnings or the 
disability.  This has been a long standing test at the appeals tribunal.  The 
test was first mentioned in 1986 in decision 92; since that time the tribunal 
has made 1677 decisions that at least discuss the significant contribution 
test. 
 

                                                           
7 In the current act, this is contained in section 119(2):  

If, in connection with a claim for benefits under the insurance plan, it is not practicable to decide an 

issue because the evidence for or against it is approximately equal in weight, the issue shall be 

resolved in favour of the person claiming benefits. 
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When a significant contribution is shown, other than in very narrow 
circumstances, all of the loss of earnings or all the disability is attributable to 
the accident, even if there are other competing causes.  
 
This is broadly consistent with the common law on causation in personal 
injury.  One important case that discusses causation is Athey v. Leonati, 1996 

CanLII 183 (SCC), [1996] 3 S.C.R. 458.  In that case the victim was injured in a two 

motor vehicle accidents.   During the course of the recovery the victim asked 
his doctor whether he could perform exercises in the gym; on his first day at 
the gym, while doing some light stretching the victim re-injured his back.  At 
trial the judge found that the motor vehicle accidents were only 25% likely 
to have caused the injuries and therefore reduced the damage award by 
75%.  This was overrule by the Supreme Court of Canada who found that if 
the motor vehicle accidents materially contributed to the injury, then the 
tortfeasors were responsible for all of the damages. 
 
This was explained by the Court in Clements v. Clements, 2012 SCC 32 
where the court states (at paragraph 13):                  
 

To recap, the basic rule of recovery for negligence is that the plaintiff 
must establish on a balance of probabilities that the defendant caused 
the plaintiff’s injury on the “but for” test.  This is a factual 
determination.  Exceptionally, however, courts have accepted that a 
plaintiff may be able to recover on the basis of “material contribution 
to risk of injury”, without showing factual “but for” causation. As will 
be discussed in more detail below, this can occur in cases where it is 
impossible to determine which of a number of negligent acts by 
multiple actors in fact caused the injury, but it is established that one 
or more of them did in fact cause it. In these cases, the goals of 
tort law and the underlying theory of corrective justice require 
that the defendant not be permitted to escape liability by 
pointing the finger at another wrongdoer.  Courts have therefore 
held the defendant liable on the basis that he materially contributed to 
the risk of the injury.   
(emphasis mine) 
 

Athey v Leonati has been accepted by the Workplace Safety & Insurance 
Appeals Tribunal.  A keyword search of “Athey” indicates that the case has 
been cited 166 times at the tribunal. 
 
We would suggest that the common law on causation has some powerful 
lessons for the analysis of the issue of causation in Workers’ Compensation.  
Just like in tort law where it is inappropriate for a wrongdoer to escape 
liability by pointing the finger at another wrongdoer, it would be 
inappropriate for the Workplace Safety & Insurance Board to avoid its 
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obligation to compensate a work-related disability or loss of earnings by 
pointing its finger at another cause for the disability.   We would suggest 
that corrective justice and the Meredith principles demand this. 
 
The only way that a workers loss of earnings or disability can be found to be 
the result of another non-work related cause is if the Board can determine 
with a high level of certainty that the non-work related cause is the sole 
cause of the disability or loss of earnings.  This applies not only in cases of 
outright denial, but in cases of reduction of benefits.  To reduce benefits 
because of a non-work related cause, the Board must be able to determine 
with a high level of certainty that that part of the loss of earnings or that 
part of the disability that is being reduced is solely the result of the non-work 
related cause. 

 

5. The use of scientific evidence in Workers’ Compensation 

One of the objectives of the policy review is that the policies should reflect 
Modern medical adjudicative practices.  In particular the review asks 
whether there are advances in medical science that facilitate the drawing of 
lines between work and non-work related factors in the development of 
disability. 
 
Great care must be taken in reviewing the relevant medical science.  What 
must be remembered is that scientists are writing from a scientific 
perspective and that this perspective is very different than from a legal 
perspective.    The difference arises because a scientist has the luxury of 
having either no conclusion or saying “I don’t know”.  Common law does not 
give the decision maker the same luxury; a decision maker must come to a 
conclusion.    
 
In the Workers’ Compensation setting something is caused by work or it is 
not caused by work; you can’t say “I don’t know” and not decide.  This is 
why law, including Workers’ Compensation law has presumptions, burdens of 
proof and standards of proof; this forces the decision maker to make a 
decision in the face of uncertainty or conflicting evidence. How this plays out 
in Workers’ Compensation law is that we have a specific test for causation: 
we ask whether the work activities significantly contributed to the 
development of condition; when the evidence for or against is equal, case is 
resolved in favour of the worker. 
 
It is with this understanding that you must look at any scientific evidence.  A 
scientific paper may implicate a number of causes for the development of a 
work related disability and because of the multiplicity of causes come to no 
conclusion as to why a person suffers from a particular disability. 
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This would not be sufficient for either decision maker or a policy maker to 
deny a link between the disability and the work. What is required is that the 
decision or policy maker translates the scientific conclusions from the 
language of science to the language of Workers’ Compensation law as 
determined by this tribunal.   
 
The first step in this translation is to see how many of the multiple causes 
can be fairly said to be covered by the thin skull rule.  For example, obesity 
is linked to the development of Plantar Fascitis.8  Short of highly morbid 
levels of obesity you cannot deny entitlement for a condition simply because 
obesity predisposes someone to develop a condition; the system has to take 
the victim as they find them and if the work acts on an underlying condition 
and both cause the development of the condition, then entitlement has to be 
granted.  You would look at all causative factors that would contribute to the 
development of a disability.  If they are covered by the “thin skull” rule then 
injured workers with these issues would not denied be entitlement simply 
because they have them; the system takes them as they find them and 
entitlement is granted.  These factors would have to be discounted  
 
When these causes are factored out of the analysis, then the decision maker 
or the policy maker must then ask whether the work-related factors are 
significant.  If so the decision or the policy should be drafted in favour of 
entitlement. 
 
6. Age & pre-existing disability 

The treatment of age and pre-existing disabilities and their impact on 
disability is a recurring theme in the policy discussion paper.  Here  the 
Workplace Safety & Insurance Board is explicitly looking at determining 
which  factors would lead to a finding that part of the injury is related to 
non-work factors (age is mentioned, but so is a pre-existing conditions and 
lifestyle factors).  Much of this appears to be a way of looking for means of 
either eliminating compensation for many disabilities or substantially 
reducing it.   
 
This is of great concern for two reasons. 

First, there are concerns given the demographic make-up of the work-force 
and the evidence of an aging workforce.  With an aging workforce the 
temptation to use age an excuse to reduce benefits would increase.  
Secondly everyone ages.  By providing age as a ready made excuse to 
reduce benefits, this gives the Board the potential to reduce benefits 
inappropriately for everyone.   

                                                           
8 Workplace Safety & Insurance Appeals Tribunal Discussion paper: “Plantar Fascitis 
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We would suggest that there is not enough information regarding the effects 
of aging and pre-existing conditions on many disabilities that would allow a 
decision or policy maker to precisely determine that age was the sole 
contributing factor in the development of a disability. 

We see this with the discussion of Osteoarthritis; arthritis was specifically as 
an age related degenerative factor that required policy guidance.  In a 
discussion paper on Osteoarthritis that was prepared for the Workplace 
Safety & Insurance Appeals Tribunal, this was the discussion on the risk 
factors and incidence of osteoarthritis.9  The paper states: 

1. Primary (Generalized) Idiopathic Osteoarthritis  

This condition is common, with high prevalence in society. It affects at 
least 60% in patients over the age of 60; by 80 it can be found in 
almost the entire population, in one or more joints. The etiology is 
generally unknown, but there are several associated risk factors as 
outlined. 

Risk factors include: 

Age: The incidence of OA rises as one ages. The symptoms 
usually begin at approximately age 50, and are almost inevitable 
in one or other joint during ones lifetime. 

Gender: Both sexes are affected, but the incidence is higher in 
women.  

Obesity: Obesity is a factor in the progression of symptoms. 
Recent studies have shown that increased body mass has a 
greater effect on the knee joint, and little effect on the hip.  

Overuse Factors: There is extensive literature linking overuse 
and occupation as risk factors in causing primary osteoarthritis, 
but none have shown a definite link. 

Genetics, Familial: There is a clear familial link to primary OA. 
This may be related to a gene determining longevity of articular 
cartilage. Research is continuing in that field. In the 
epidemiology of hip OA, familial factors are important; it has 
been seen in identical twins. 

It then further states: 

                                                           
9
 Dr. Marvin Tile, November 2008. 
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2. Secondary Osteoarthritis 

Mechanical osteoarthritis usually involves a single joint, and has a 
known cause. Most are caused by a biomechanical abnormality to the 
joint or limb or a direct injury to the joint. (post-traumatic arthritis)  

Biomechanical factors causing secondary osteoarthritis include 
congenital joint disease, such as congenital dysplasia of the hip joint.  

Deformity in the limb, especially in the lower extremity, may also 
cause altered force transmission through the joint leading to 
osteoarthritis. This is most common in the knee joint where 
developmental deformity such as bowlegs or knock knees; or post 
traumatic deformity, may lead to premature osteoarthritis.  

Post-traumatic osteoarthritis which develops after joint injury is a 
common well recognized disorder. The joint injury may be acute, 
following a fracture of the articular surface or a ligamentous injury to 
the joint, or chronic, (wear and tear). 

There are a few things that result from the reading of this.  First, symptoms 
tend to begin at 50 and by the age of 60 approximately 60% of the 
populations are affected.  This would make it difficult to argue that 
osteoarthritis is the sole contributing factor to the aggravation of a disability 
when a large portion of the population do not see any effects of 
osteoarthritis even by the age of 60.   

Furthermore three of the risk factors for the development of osteoarthritis 
(gender, obesity and genetics) would be typically covered by the “thin skull” 
rule; it would be inappropriate for decision or policy makers to use these 
factors in reducing an injured workers compensation.  Finally occupational 
factors are implicated in the development of osteoarthritis; we see 
occupational overuse as a risk factor in the development of osteoarthritis 
and secondary osteoarthritis as a result of trauma is a “common, well 
recognized disorder”. 

This evidence indicates that, instead of being an age-related factor that 
could be used to reduce or eliminate benefits, in many cases either work or 
trauma significantly contributes to the development of the osteoarthritis. 

Another age-related pre-existing disability that is discussed as a means of 
reducing or eliminating compensation is degenerative disc disease. 

This was the subject of discussion in another medical discussion paper 
prepared for the Workplace Safety & Insurance Appeals Tribunal.10  On the 
subject of aging the paper states: 

                                                           
10

 Drs. W.R. Harris, J.F.R. Fleming, Stanley D. Gertzbein, March 1997 revised February 2003 
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Any discussion of back pain is often dominated by the term 
"Degenerative Disc Disease". This is an inappropriate phrase because 
what is being described is usually not a disease but normal aging 
change. A better description would be "age related" change. This 
normal process produces typical x-ray and CT or MR changes which 
are commonly misinterpreted by physicians as being evidence of 
something abnormal. In turn this may lead to unnecessary 
investigation and, sometimes, surgery. 

With gradual aging, there is loss of water from the nucleus pulposus 
with resulting thinning of the disc space between the adjacent 
vertebrae and this can be seen on plain x- rays. The narrowing of the 
disc space causes the annulus fibrosis to "bulge" and this can be seen 
on CT or MR scans. It does not usually cause symptoms but if the 
bulging is excessive one or more nerve roots may be compressed with 
resultant symptoms.  

The bulge is centrally located and as there is usually plenty of room in 
the spinal canal nerve roots are rarely compressed. A lateral bulge, if 
very large, may sometimes compress a nerve root. This process of 
bulging is not the result of trauma. Aging is often associated with the 
formation of a bony out growth (spur, osteophyte, exostosis) at the 
periphery of the vertebral body. Another result of the height loss is 
that the facet joints are distorted. This can cause wear and tear 
changes in them (described as "facet arthritis").  

Sometimes the disc narrowing is accompanied by backward 
("retrospondylolisthesis") (Fig. 6) or forward (degenerative or pseudo 
spondylolisthesis) displacement of the upper vertebra on the lower. 
These tongue twisters simply mean slipping of a vertebra 
(spondylos=vertebra, listhesis=slip, retro=backwards). (True as 
opposed to pseudo spondylolisthesis is the result of a bony defect in 
the structure of the vertebra and will be discussed later {Figs. 7,8}).  

The incidence of these aging changes is affected by heredity and race. 
Some families are predisposed to develop marked changes at an early 
age. Aging change is commoner in Caucasians than in Negroes and 
Orientals. There is no convincing evidence that these changes which 
are so obvious on the x- ray or scans cause pain. In most people who 
have back pain in the presence of aging change, the pain is the result 
of ligament or muscle strain and not because of the age change seen 
in the x- ray. 
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There are three conditions in which aging may cause symptoms: 1) a 
disc problem (herniated, sequestrated, ruptured disc); 2) spinal 
stenosis (narrowing of the spinal canal); and 3) facet arthritis. 

Sometimes some fibres of the annulus fibrosis may give way or tear, 
either spontaneously or from an injury, resulting in back pain. This 
usually heals in a few weeks with resolution of the pain. However a 
tear may allow some of the nucleus pulposus to protrude into or even 
completely through the annulus (called "herniation" or 
"sequestration"). This may or may not irritate or compress one or 
more nerve roots (Figs. 9,10). Even so, the great majority of patients 
with such a protrusion or rupture get better in a few weeks with 
healing of the tissues and resolution of the pain. A few such patients 
fail to get better and may require surgery. A few others may get better 
but are vulnerable to recurrent pain in the future. 

In spinal stenosis (Fig. 11), the gradual formation of bony outgrowths 
narrows the spinal canal and the openings through which the spinal 
nerves emerge. This condition is not caused by trauma. In people who 
have a small diameter spinal canal to begin with, the nerve roots are 
more vulnerable to compression. This narrowing of the spinal canal 
produces numbness and weakness ("my legs feel rubbery") in the legs, 
typically brought on by walking and disappearing slowly with rest. If 
the symptoms are severe and disabling, surgery to decompress the 
affected nerve roots may be required. 

The above pre-existing conditions, can become symptomatic following 
trauma. In the case of a herniated disc, presumably the nucleus 
pulposus had worked its way partially through the annulus fibrosis but 
not far enough to produce symptoms. Then an injury, sometimes 
relatively trivial, permits the nucleus to escape completely. In the case 
of spinal stenosis, the canal is already narrowed but not sufficiently to 
cause symptoms.  

Then if an injury causes a disc to bulge or herniate, further narrowing 
the spinal canal, symptoms are produced. Facet arthritis is the result 
of loss of disc height distorting the facet joints. It can be the cause of 
chronic intermittent back ache. When seen soon after an injury it is a 
pre-existing condition as it takes years for the x- ray changes of facet 
arthritis to occur. Whether or not it is aggravated by trauma is a moot 
question. For this to be true, the injury would probably have to be 
severe rather than a simple lifting strain. 
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This is fairly typical of the understanding regarding degenerative disc 
disease.  In The Lumbar Intervertebral Disc11 the authors state: 
 

It is typically difficult to categorize patients with DDD as to the specific 
cause of their LBP. Diagnostic imaging findings consistent with lumbar 
disc degeneration are common and can be found in 34% of people 
between 20 and 39 years old, 59% of people between 40 and 59 years 
old, and 93% of people between 60 and 80 years old.  Disc 
degeneration, however, is not ubiquitously associated with LBP. 
Additionally, LBP is not always associated with findings of degeneration 
on imaging studies. Indeed, it has been reported that 30% of 
asymptomatic subjects will have a major abnormality on an MRI of the 
lumbar spine.5 Regardless of these confounding observations, it is 
likely that a combination of disc degeneration and the biochemical 
mediators released during the degenerative process are a component 
of the nerve sensitization mechanism related to LBP. 
(references omitted) 

 

Again with Degenerative Disc Disease there is not enough evidence to show 
that it is the sole contributing cause of all or any portion of an injured 
workers low back pain.  First, Degenerative Disc Disease is endemic in the 
population and many people who have degenerative disc disease have no 
symptoms even with major abnormalities of the lumbar.  Secondly trauma, 
or overuse can act on the Degenerative Disc Disease to cause low back pain.  
To the extent that the trauma or the overuse is work-related, the 
Degenerative Disc Disease is not the sole cause of the Disability.  Instead, 
the work is a significant contributing cause of the disability.  In this situation 
both decision and policy makers must make a finding that all of the low back 
disability is the result of the injury. 

 
As indicated above, it is not enough that these other factors could contribute 
to the development of a disability.   Unless it is shown on the balance of 
probabilities that these others factors were the sole  cause of the an 
impairment, it would be contrary to the act and its foundational principles to 
deny compensation for these other factors.  It would also be contrary to the 
act and its foundational principles to reduce a workers permanent 
impairment benefits because of these other factors unless it can be shown 
on the balance of probabilities that these other factors were the sole cause 
for a specific and measurable part of the permanent impairment. 

 

                                                           
11

 edited by Frank Phillips, Carl Lauryssen, Thieme Medical Publishing Inc. 2010. 

 



 

  Page 19 of 19 

19

7. Conclusion 

We feel that this process has been undertaken with an implicit goal of the 
reduction of compensation for injured workers.  We also feel that Board has 
already started this process.  In the past two years, the WSIB has 
retrenched benefits to injured workers and undermined performance of its 
statutory objectives in order to contain costs. The ratcheting down of 
benefits is obvious in the Board’s statistics: a 31.3% drop in the number of 
permanent impairments awards from 2010 to 2011; a 28.6% reduction 
(which the WSIB terms an “improvement”) in the amount of money 
permanently impaired injured workers receive when their benefits are 
locked-in.12 These austerity measures should stop. Instead, it appears that 
the WSIB is going to continue to cut benefits, this time through policy 
changes based on the opinion of private consultants at KPMG.  

Given the genesis of this policy review, our concerns for the motives of the 
Workplace Safety & Insurance Board in conducting this review and the 
recent actions of the Board in implementing steep benefit reductions,  we 
would suggest that no changes be made to the policy on permanent 
impairment, aggravation basis and recurrences.   
 

                                                           
12 WSIB Second Quarter 2011 Report to Stakeholders, p. 3. 


