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Comments on WSIB Case Scenarios

General Comments

Our overall assessment of the policies in this review is that they are generally
sound, consistent with the legislation and general principles of workers
compensation, and provide useful guidance in claims adjudication. We did make
a few suggestions about how to improve the clarity of the policies. From our
perspective in the injured worker community, the problem appeared to be an
unwillingness on the part of the WSIB to apply the policies rather than a difficulty
in using them to make decisions.

We welcome the use of case examples in policy development. We had hoped
that looking at some real life scenarios would enlighten us about the difficulty that
WSIB adjudicators are having. It was disappointing to learn that the WSIB has
provided fictional scenarios and not case examples. These scenarios are not
typical of the caseload of WSIB adjudicators.

However, these scenarios are typical of the stories that are currently being told to
set the public stage for cutbacks in injured worker benefits. We frequently hear
critiques alleging that the WSIB is a ‘Santa Clause’ operation, providing
‘generous benefits’ beyond what should be paid, providing ‘cash for life’ to people
with trivial injuries, allowing claims on the word of the injured worker when any
injured worker could be lying, or being overruled by an appeal tribunal that is too
liberal. That is the opposite of what we find on the ground. Since 2011, the
WSIB adjudication has become very “aggressive” towards injured workers.

Case Scenario — Recurrences

Case Summary Comments

We were interested in reviewing the WSIAT analysis because the Appeals
Tribunal concluded there was evidence of MMR and a permanent impairment
on April 10, 2001. When we requested a copy of the WSIAT decision to be
provided with this example, we were surprised to discover that these are
fictional. We noted in our submission that the policy itself was sound but did
not appear to be properly applied in practice. While these fictional scenarios
may be handy to illustrate issues of concern to the WSIB, we feel that real
examples are needed if there is a real problem in adjudication.



Challenges Identified by WSIB Decision Makers

* The existing policy on recurrences has no parameters relating to the time
period between a worker's RTW and a subsequent claim for a recurrence.
When the time gap is lengthy as in this case, it becomes quite difficult to
connect the initial injury and the claimed recurrence.

The concern about parameters implies that there should be a point in time
after which a condition cannot recur, or at least after which a recurrence will
not be accepted by the WSIB. This is consistent with the KPMG criticism
referenced above that existing policies make it difficult to bring finality and
closure to individual cases. However, the legislation provides no such time
limit and there is no medical evidence offered on which such a presumption
could be based. The sole reason for introducing parameters seems to be to
reduce WSIB benefits expenses and make adjudicators jobs easier.

We agree that when the time gap is lengthy like this, it may be difficult to
connect the initial injury with recurrence. However, it is the injured worker
who suffers as a result of that difficulty. It would be wrong to simply bring in
“parameters” that exclude these fact situations because they are difficult to
decide. There are difficult fact situations and that is why the WSIB needs
intelligent people to think about these cases, weigh the evidence and draw a
reasonable conclusion.

» This case also highlights the need for a policy on threshold for Permanent
Impairment. The worker has a degenerative spinal condition which may
have progressed, becoming increasingly symptomatic, over the
intervening eight years between the work-related incident and the
recurrence.

The case examples contain repeated references to “the need for a policy on
threshold for permanent impairment.” This responds to complaints from the
employer community that people with ‘trivial’ or ‘minor’ injuries are getting
permanent impairment awards and people with minor permanent impairment
ratings are getting huge ‘cash for life’ benefit payments. We have heard
floated a proposal for a ‘de minimus’ NEL threshold for entitlement to loss of
earnings benefits. Injured workers with NEL ratings below 10% (or some
other arbitrary threshold) would not be considered for LOE benefits. This
would be inconsistent with the legislation which provides in s. 43. (1) “A
worker who has a loss of earnings as a result of the injury is entitled to
payments under this section beginning when the loss of earnings begins.” In
our view this case example highlights a resentment of the terms of the
legislation that is shared by KPMG and WSIB management.



It is correct that the back pain might have had other causes, but that is a
judgement call the WSIB must make. No amount of policy making can
change the fact that these situations arise and the WSIB must make a
decision, except perhaps a policy creating an arbitrary “parameter” that
recurrences will not be considered more than 2 years (or some other arbitrary
time limit) after the original injury.

» In addition, there is a further five years between the claimed recurrence
and the NEL assessment. Consequently, in this particular case the NEL
benefit recognizes the worker’s impairment as it exists 11 years after
MMR was achieved.

It would appear to be four years, not five, from the recurrence in May 2008 to
the assessment in April 2012. The problem here is that the WSIB deemed
the injured worker to be fully recovered and failed to assess whether or not
there was a permanent impairment at MMR. The simple solution, as we
proposed in our submission, is to assess every injured worker for a
permanent impairment at MMR. Far too often the evidence of permanent
impairment is ignored and the NEL issue is submerged by the WSIB, leaving
the injured worker without proper recognition of the injury. The Board should
issue a decision about whether or not there is an ongoing or permanent
impairment in every case.

The WSIB is currently doing many NEL and pension assessments on the
basis of the medical documentation on file. The example makes reference to
range of motion findings in physiotherapy reports at MMR. The WSIAT found
evidence that a permanent impairment existed on April 10, 2001. There is no
indication given here of whether the NEL assessment was actually based on
the evidence of the level of impairment at MMR or why this was not done.

» This case also highlights the need for parameters for claiming entitlement
following a work disruption. The worker did not contact the WSIB until
seven years after the plant closure and then only after suffering a
recurrence.

This case does not provide evidence of a need for “parameters” or limits on
entittement. These situations will happen, and the difficulty is entirely the
injured worker’s difficulty to bring the evidence. It would appear that the
WSIB would prefer not to have to decide these cases. For example, the
October 2011 draft recurrence policy provided the guideline that a case
should be considered a new accident rather than a recurrence if more than
two years had passed without medical treatment or lost time. In our
experience, even a recognized permanent impairment may exist without lost
time or medical treatment for years, and may flare up again without a new
accident. Introducing “parameters” or arbitrary time limits for recurrence



claims would not be consistent with the legislation and would fetter the
discretion of the adjudicators.

* Inview of these delays, the employer is no longer in business so the only
details that are available to the WSIB are in those provided in the worker’s
statement. For example, the worker may have returned to his original (pre-
injury) machine without having back problems. Also, the worker may have
injured his back in the MVA and received treatment at a walk-in clinic
rather than his physician. The worker could also have been doing work
with a new employer that was not suitable, given his moderate
osteoarthritis, causing the recurrence.

This is a highly stigmatic characterization of the ‘lying injured worker’ that we
noted above was raised by the KPMG report comment about “moral hazard.”
The example says that injured worker returned to work with back pain and
stiffness but he may be lying about that. The injured worker says he did not
injure his back in the MVA but maybe he is fraudulently concealing his
medical treatment. The injured worker says he didn’t injure his back at his
later employment but maybe he did.

Professor Ison also identifies this bias in the papers on adjudication that we
provided. The demand for “objective medical evidence” is premised on the
belief that the claim should not be allowed if it depends solely on the evidence
of the injured worker because he or she could be lying. In effect, we see a
presumption that the injured worker is lying which can only be rebutted if the
employer backs up the injured worker.

We have attached a copy of the WSIB'’s brochure on Stigma®. It includes
several relevant myths and realities. For example “Myth: Injured workers are
lazy. They just want to sit at home and get paid. Reality: Injured workers don’t
want to be off work. They want to recover from their workplace injury or
illness and get back to work where they can earn their full wages and interact
with friends and colleagues...Myth: Claims fraud is widespread. Reality: The
WSIB has the expertise to make sound entitlement decisions and also has a
zero tolerance strategy to respond to fraud.” We recommend this brochure to
the people at the WSIB who prepared these case examples.

* The limitations in the existing policy on Aggravation Basis are also
relevant. The worker has a degenerative condition which is progressive in
nature but the Aggravation Basis policy does not apply as the worker did
not have a pre-accident impairment. The mechanics of the incident
resulted in a strain which might not permanently aggravate nor accelerate
that degenerative condition.

! The Facts About Injured Worker Stigma, WSIB,
http://www.wsib.on.ca/files/Content/DownloadableFileStigmaBrochure/3757A StigmaBrochure.pd
f




The comment suggests a resentment or lack of understanding of the principle
of legal causation. The significance of the distinction between a pre-existing
condition and a pre-existing impairment are inherent in the principle of legal
causation that underlies tort law and workers’ compensation.

* This case also illustrates the impact of economic changes on job
availability. The worker was employed in the manufacturing sector which
has been significantly impacted over the past several years.

The comment does not describe an adjudicative difficulty but rather implies
that we should not necessarily compensate all injured workers who are not
able to return to employment as a result of their injury if their employment
opportunities have also been affected by changing economic factors.

The amount of compensation is legislated under s.43. It requires that the
Board consider employment that is available to the injured worker:

Amount

43 (2) Subject to subsections (3) and (4), the amount of the payments is
85 per cent of the difference between,

(a) the worker’s net average earnings before the injury; and

(b) the net average earnings that he or she earns or is able to earn in
suitable and available employment or business after the injury.

The reference to “available” employment was reintroduced to the legislation by
the 2007 amendments to reintroduce an element of reality into the determination
of loss of earnings benefits. The Minister of Labour stated: “This change would
help injured workers retain benefits when work they could perform after
rehabilitation is not available or suitable. In essence, we are proposing to
eliminate "deeming" from the WSIA.”> While non-injured workers may also suffer
some economic disruption as a result of changes in industry, they do not have
the additional hardship of coping with permanent disability in seeking other
employment.

Z Letter from Minister of Labour to IWC; April 27, 2007, copy attached.



Case Scenario - Aggravation basis

Case Summary Comments

WSIB mixes the term “condition” with “impairment,” need to clarify that a “pre-
existing condition is not an “impairment.” In our experience, the vast majority of
workers have asymptomatic “conditions” and are able to work with pre-existing
conditions often completely unaware of any “condition”; it is only when a
traumatic event or injury happens the condition becomes impairment.

Challenges ldentified by WSIB Decision Makers

“The intent of the policy is to limit entitlement to the injury that is work-related,
when a relative minor incident aggravates a pre-existing impairment to the same
body part or system.”

The WSIB is using the term “Pre-existing Impairment” interchangeably with the
term “Pre-existing Condition.” As the policy clearly defines it a pre-accident
impairment is a condition that has produced periods of impairment/illness
requiring health care and has caused a disruption in employment (Emphasis
added). Itis stated in this case scenario that “there was no history of previous
right shoulder problems.” The example notes that this is the first time the IW was
referred for physiotherapy treatment and was advised to remain off work until
reassessed.

Therefore, the WSIB is misrepresenting the intent of the policy which it is to “limit
entitlement” to the work-related minor injury when there is a pre-existing
impairment. In this case the worker did not have a pre-existing impairment or
disability.

“Application of the policy requires that a pre-accident impairment exists, i.e. the
condition was identified, required regular medical attention and required lost time
from work, prior to the incident.”

We do not understand why this is stated as a challenge. It is clear the only
challenge would be how to reasonably measure the degree of pre-existing
disability prior to the accident.

This shows how the WSIB is misusing or misinterpreting the notion of a pre-
existing impairment. In the case, there was no indication that the condition had
been previously identified, did not require regular medical attention, and worker
did not lose time from work prior to the accident.

Simply, the section of the policy that defines a “pre-accident impairment” is not
applicable to this case, as there were no impairing problems prior to the work



accident. The only reference is the mention that it was “symptomatic,” (however,
it was not disabling).

“WSIB sees many cases where workers have underlying progressive
degenerative condition which is identified after the accident. It may have been
symptomatic, but workers did not always seek medical attention prior to the
incident.”

This point is problematic in that it carries some implied stigma by portraying that
the injured worker may have been hiding the impairment by not going to the
doctor prior to the accident. The example says that only “after CM asked, the
worker acknowledged occasional pain and stiffness of the right shoulder over the
previous 2 to 3 years...”

In our experience, workers in general don’t seek medical attention for any and
every ache and pain they have if it is not disabling. Generally, workers seek
medical attention when the pain is significant and disabling and have no other
recourse but attend health care practitioners to treat the condition.

We regularly see that even after a workplace injury many injured workers do not
visit their doctors and may choose to continue working with the pain either
because they are stoic and hard workers, or simply because they do not think
much of the injury. Often we see they do not want to cause problems at work
with their employers or co-workers with taking time off.

Many injured workers work through their aches and pains after an injury. Itis
only after many trials and errors of injury, re-injury and pain when they go to the
doctor. And this is when the condition becomes an impairment, isn't it?

“The mechanics of the incident did not cause the degenerative condition, and a
simple strain may not be sufficient to permanently aggravate or accelerate the
condition.”

Although the work-related injury “did not cause the degenerative condition
(DDD)”, because DDDs are part and parcel of normal aging process, a traumatic
event, however, may accelerate the problem, and the post traumatic disabling
condition may become permanent then.

WSIAT medical literature has addressed issues such as the one noted above: for
example, Discussion paper prepared for the WSIAT - March 1997 — by Dr. W.R.
Harris — Professor Emeritus, Division of Orthopaedic Surgery and Dr. J.F.R.
Fleming — Professor Emeritus, Division of Neurosurgery — University of Toronto,
University Health Network - discusses the anatomy of the back. Also, under the
subtitle of “Aging Change Lumbar Spine,” on page 2 — it explains that “Any
discussion of back pain is often dominated by the term “Degenerative Disc
Disease.” This is an inappropriate phrase because what is being described is



usually not a disease but normal aging change. A better description would be
“age related” change. This normal process produces typical x-ray and CT or MR
changes which are commonly misinterpreted by physicians as being evidence of
something abnormal...” On page 3, bottom of first paragraph, it explains “pain is
the result of ligament or muscle strain and not because of the age change seen
in the x-ray.” Then, top on page 4, it explains that “The above pre-existing
conditions can become symptomatic following trauma...” In our view, this is
where the confusion and misuse of the terms lays. The WSIB should not treat a
normal aging condition as a disabling impairment and use it as an excuse to
negate benefits to the injured worker.

In addition, we would like to note WSIAT Discussion Paper by Dr. Hans K.
Uhthoff — (Shoulder Injury and Disability) makes emphasis on the importance of
the exact description of the accident; how an external force did inflict damage.
The discussion paper notes that in musculo skeletal disorders (MSDs), work-
related disorders are multifactorial with work contributing significantly (Emphasis
added) though not exclusively causing the disorder (WHO 1985).

The WSIB legislation accepts the threshold of a Significant Contributing Factor
and the Thin Skull Principle as determinants of work-relatedness.

“This may result in instances where the WSIB compensates for the impairment
that resulted from both the work-related injury, as well as the ongoing impairment
due to the pre-existing progressive degenerative condition.”

Again, “condition” does not mean “impairment.” DDDs alone are not necessarily
disabling (See WSIAT Discussion paper on Back Pain above).

WSIB forgets basic principles: Significant Contributing Factor and Thin Skull
Principle.

The issue of PI ratings and pre-existing conditions are dealt within SIEF policy.

“This case also highlights the need for a threshold for Permanent Impairment
policy to provide guidance on identifying a work-related permanent impairment
when degenerative conditions exist.”

Concern that the need for threshold is a way to minimize (de minimums)
entittement to permanent impairments, when it is clear for injured workers that a
significant aspect for their disabilities is the work-related injury; i.e. they were
working before, and for many, the accident represents a huge loss in income (we
hear over and over again injured workers claiming that they used to work well,
moreover, many state they worked over time), dignity and enjoyment of life.



Final words:

This policy should not be changed based on a case scenario such as this. The
case scenario is fictitious, and if it were real it would represent an extremely low
percentage of injured workers in this situation. The WSIB is very careful to deem
injured workers with the assumption that they are able to do at least some kind of
work. A 6% disability does not warrant full loss of earnings, and buy outs like this
example are very rare.

Case example ignores basic WCB principles: “A Significant Contribution” and
“Thin Skull Doctrine.”
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Case Scenario - Work Disruptions

Case Summary Comments

Once again with this case scenario, the Board’s biased and stigmatic vision of
injured workers is revealed in its choice of details. In this scenario, we see
elements of a “blame the victim mentality” — we are told that the worker needs to
lose forty pounds and has poor postural alignment. These factors have
absolutely no relevance to the case other than to (not so) subtlety suggest that
this worker’s real issue is that he is fat and slouchy, rather than his work injury.

We also note the peculiarity of the REC centre diagnosis of “recurrent lumbar
strain with degenerative disc disease.” We have seen many REC diagnoses of
lumbar strain, but this is the first case of recurrent lumbar strain. We wonder if
recurrent was added in this case to emphasize the worker’s pre-existing back
problems.

Challenges Identified by WSIB Decision Makers

“The absence of any parameters relating to the time period between a worker’s
RTW and a work disruption often results in the payment of WSIB benefits for
wage loss due primarily to employment situations.”

First of all, the WSIB is not paying benefits for a wage loss primarily due to an
employment situation; the wage loss is due to both the employment situation and
the fact that this work has a permanent back impairment (from his work injury)
and associated restrictions.

Setting ‘parameters’ would have the undesirable effect of excluding many
workers from the assistance to which they are legislatively entitled. As in the
case example here, a worker may work for many years at an accommodated
position without incident, but should that position become unavailable, it may
next to impossible to find a comparable one in the general labour market.

It is very difficult to find a labourer position when one has back restrictions, as is
the case here. This worker was put on a lighter line to accommodate his back
restrictions. Would a new employer hire this worker as a ‘team leader’, or do
team leaders get promoted from the pool of labourers (who perhaps do more
physical unsuitable jobs)? Is a new employer going to have a place on a ‘lighter
line’ for this worker? Workers like the one in this case scenario need assistance,
usually in the form of retraining to do non-manual work, to have a reasonable
chance of securing sustainable employment at minimal wage loss.

“Job availability in the labour market is impacted by the changing economy.
Therefore, the availability of a worker’s suitable occupation in the labour market



11

may not be a sufficient determinant of whether the work-related impairment and
clinical restrictions are affecting the worker’'s employability.”

An injured worker will always fare worse in the labour market than a non-injured
worker. If a ‘changing economy’ leads to no, or very few, suitable occupations in
the labour market, then a worker with permanent restrictions will have an even
more difficult time securing employment because s/he will be competing for very
few positions with a larger pool of able-bodied workers. Let’s look at the simple
facts here. We have an injured worker from the manufacturing sector with a
permanent back impairment. This worker has permanent restrictions for his/her
work impairment. Is this worker going to find a comparable position in the
shrinking manufacturing sector to accommodate his/her restrictions on heavy
lifting, bending, twisting, squatting, sitting, standing, and walking? Probably not.
Maybe this worker needs some work transition assistance to retrain for more
suitable positions in other sectors.

“Challenges in this case also relate to the Aggravation Basis policy. This worker
has a history of recurrent back pain and a progressive degenerative spinal
condition, but there is no pre-accident impairment so the policy does not apply.
The result could be that the WSIB compensates for the impairment due to the
work-related injury and the progressive degenerative condition.”

As stated above, this worker does not have a pre-accident impairment. That is,
before the work accident, this worker did not have back restrictions and was able
to do a heavier job. The worker did have a history of back problems, but there is
no evidence here that those problems required any ongoing workplace
accommodations or otherwise impinged on this worker’s daily activities. After the
work accident, the worker had ongoing back difficulties that did not resolve and
required permanent restrictions, including moving to a lighter job. The DDD
condition may be a factor, but the turning point was the work accident. Under the
thin skull principle, the Board must take the worker as it found him/her — if that
worker had an underlying condition that was worsened or accelerated by the
workplace accident, then that worker is still entitled to full, un-apportioned
benefits.

“The absence of a policy on threshold for Permanent Impairment could result in
payment of NEL benefits for impairments due to degenerative conditions. Itis
unlikely that the mechanics of this incident would cause a permanent
impairment.”

This worker did not have an “impairment due to a degenerative condition”; this
worker had pre-existing back condition. This worker developed an impairment
following his/her work accident — this may or may not be “unlikely”, but on a
balance of probabilities, that does seem to be what happened in this case, so the
worker should be entitled to benefits.
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“As degenerative conditions are progressive by nature, deterioration can often be
attributed to progression of the degenerative condition rather than the work-
related injury, noting a strain may not permanently aggravate a degenerative
condition.”

It is not clear that the “deterioration can be attributed to the progression of the
degenerative condition.” The term degenerative actually refers to the disc, not to
the progression of symptoms. Even if the DDD was causing some of the
worsening of symptoms, it is probably not possible to separate the deterioration
attributable to the underlying condition (DDD) from the deterioration caused by
the work injury. This is why the Tribunal has developed the significant
contribution test.
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Case Scenario — Permanent Impairments

Case Summary Comments
An unlikely case scenario.

From our experience, this scenario is very unlikely. We wonder how useful it is to
build policy on extreme exceptions, rather than more common situations. Here is
why it looks unlikely:

. The worker has a degenerative condition presumably due to age, but he is
only 38. It makes a stunning case for accounting purposes, i.e. full LOE benefits
until 2033. However it is unlikely that a 38 year old would be affected by
problems related to the aging process.

. The worker ends up getting a 5% NEL and a full LOE at “lock in” until age
65. It would be interesting to ask the WSIB how many injured (age 38 or close)
who have a 5% NEL end up getting a full LOE until age 65. We have never seen
one in our 44 year history.

. The worker in this case has a learning disability and is likely to have
worked in physical labour. He has knee impairment but is considered
unemployable because of non-compensable impairments to neck and shoulder.
One wonders how he was able to work in physical labour before the injury in the
first place. The story becomes a “shocker” worthy of tabloid headlines: worker
with minor knee impairment ends up at full LOE until 2013 but WSIB pays for 2
other impairments and cannot retrain because of learning disability. “Nice comp
if you can get it.” But the internal elements of this case example do not really
hold up.

Medical Compatibility is Ignored

In any case the case manger and the WSIB medical consultant end up accepting
that there is permanent impairment related to the injury as the injury permanently
aggravated the pre-existing condition. There is medical compatibility. This is
usually supported by the treating physicians; we have never seen a case where
they would not support it while a WSIB medical advisor would.

So if there is medical compatibility, what more does the WSIB want? One
supposes that the treating physicians would have already factored this into their
conclusion on compatibility. In a strange twist of irony, the doctors in this case
have a better understanding of medical compatibility than the people responsible
in applying the Act and the policy.
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A simplistic view of “simple strains”

This case disturbs the current WSIB leadership because its mechanics were a
“simple strain” which is unlikely to result in permanent impairment, nor
permanently aggravate or accelerate a degenerative condition. Leaving aside the
doubt that a 38 year old worker would have a significant pre-existing condition
(not impairment) we have a funny situation. The treating doctors and the WSIB
say there is compatibility between the strain and a permanent work related
impairment, eventually rated at 5%. Why is the current WSIB leadership so
upset? Is it a matter of money or a legal matter? We seem to be falling into the
trap of equating description of accident with extent of disability. They do not
always or necessarily follow. Even the car insurance industry knows that an
apparently small car accident can result in death; while a head-on crash
sometimes results in minor or no injury. In this case the worker slipped on a wet
floor. We know of situations where this resulted in no injury, minor, moderate or
even severe injury.

As Prof. Arthurs said, beware of “one size fits all”

Professor Arthurs cautioned that the one size fits all idea was problematic. He
said so in his observation that the WSIB should not treat all employers the same
way (Funding Fairness, p.111-112). The same idea applies to the way the WSIB
should approach injuries and injured workers.

The simplistic equation that “simple” injuries should not result in significant
impairments is a “one size fits all” mistake. It is in contradiction with Section 119
(1) of the Act:

“Principle of Decisions — The Board shall make its decisions bases upon the
merits and justice of a case and it is not bound by legal precedent.”

There was a time when the WCB did not question that a “simple” injury could
cause significant damage. At he hearings leading to WCAT decision #915, Dr.
M. Tyndel explained that so called trivial injuries, to an outsider, could result in
significant emotional damage to a worker. Even though his evidence was about
psychological trauma, the concept is applicable to all injuries. One size does not
fit all.

Dr. Tyndel: “...To the mind of the outsider, it is a trivial incident. But to him itis
important because he has a feeling, he has a sensation which he did not have
before it happened” (WSIAT transcripts, Vol. 17, p.56)

As explained in countless WSIAT decisions and practiced by the WCB and
WSIAT for years, adjudication is individual, and is not based on an “average
worker.” The danger we must recognize is that as private insurance models are
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being applied to the WSIB, the law will be ignored to the imperative of cost
reduction.

Elevating “condition” to “impairment”

In this example, entitlement to a permanent aggravation of the knee was “based
on the worker’s statement that the left knee was asymptomatic prior to the work-
related incident.” The writers of the document lament that the Aggravation
Policy requires that an impairment exists, i.e. that the condition was identified,
required regular medical treatment, and required lost time from work before the
accident.

If anything, the current policy is weak. In order for a proper “apples and apples
comparison,” the policy should be clear that pre-existing permanent impairments
should be compared to post injury permanent impairments. As we said in our
submission, the SIEF policy suggests this comparison, but the Aggravation policy
does not. For example, if the worker in this case had had a few weeks of time off
work for the knee every 2 years (3 times) but had fully recovered and returned to
work, but has an accident and then has a permanent impairment, the IW should
be entitled to the NEL award. In our demand to compare “apples with apples, not
oranges,” we ask that the policy be clarified to compare pre-existing permanent
impairments (or the likely NEL) before the injury to the NEL after the injury.

Stigma

The document also laments that “the WSIB sees many cases where workers
have an underlying progressive degenerative condition which is identified after
the accident. It may have been symptomatic, but workers did not always seek
medical attention prior to the accident.

In this case the worker’s case was accepted “based on the worker’s statement
that the left knee was asymptomatic prior to the work related injury...”

The implication here is that this worker was not telling the truth. Perhaps the
implication is that the WSIB sees “many cases” where the workers do not tell the
truth. The WSIB has produced a document against stigma (attached) and Mr. |
David Marshall spoke against stigma when he appeared before the Standing
Committee on Public Accounts:

Early on, these meetings have helped me understand the need to keep
driving forward on things like reducing the stigma for injured workers, and
have assisted me in understanding the rich and colourful history of a host
of other issues.®

To find stigma in this case example is shocking to say the least.

% February 24, 2010; Hansard, p. 472.
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The document writers seem to fret about the idea that a problem may have been
symptomatic but the worker did not seek medical attention. Again, they do not
seem to understand the need to compare pre-injury permanent impairment to
post-injury permanent impairment. But we are also struck by the lack of
understanding how cases are handled in real life. The worker (Form 6), the
employer (Form 7) and the treating physician (Form 8) have to indicate whether
there were pre-existing issues to the area injured by the accident. If there was a
pre-existing impairment, the worker, employer or doctor surely would indicate
that, without much hand wringing by policy people.

If such indication comes forward, the WSIB should adjudicate this without much
intrusion, such as Nova Scotia seems to do by requesting medical notes, where
the workers’ entire medical file is releases. This is extremely intrusive, will
constitute a deterrent for workers filing compensation, and is administratively
unnecessary. If required, a simple letter to the doctor will do, as well as follow up
guestions to the worker and or employer. But again, the question should revolve
around pre-injury permanent impairments or permanent work restrictions.

Why is “apportionment of compensation” raised?

The document writers also lament the fact the WSIB does not apportion wage
loss benefits when non-compensable factors exist. But that is what the Act says!
That is what the “significant contribution test” eliminates! We find this kind of
observation disturbing because it does not come from a concern about policy
truly reflecting the WSI Act. It seems to stem from a financial concern about
policy “costing” too much money. Injured workers have an answer to the question
who pays the cost of injury, but this is beyond the scope of the inquiry.

What's the problem with the work disruption policy?

The document complains that the above policy may not really disadvantage the
worker as there are co-existing factors. But on account of the compensable knee
injury, he was accommodated to the following restrictions: “no stair or ladder
climbing, no walking on uneven ground, no prolonged sitting, standing or
walking.” If the writers believe that this worker will not be disadvantaged in
finding work with a new employer with these restrictions, in the open labour
market, they are not dealing with the reality on the ground. They should ask the
WSIB-related personnel why they often counsel workers to hide their disability
when they seek work with a new employer. This seldom works and is not
sustainable, but at least speaks volumes how difficult it is for permanently
disabled workers to re-enter the labour force.
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A “refresher” on institutional memory: ignoring Wei ler and Jackson

The current emphasis of establishing threshold for permanent impairments
suggest a departure from the wage loss model engineered by Professor Weiler in
his 1980 report “Reshaping Workers’ Compensation in Ontario”. Professor
Weiler criticized the old pension system for doing 2 things in one, i.e. it was
collapsing the issue of permanent impairment (physical or psychological) with the
loss of working capacity or wage loss.

The system he designed was going to lead to a sharp demarcation between non
economic loss (the NEL as it became known) and the issue of lost earnings.

Prof. Weiler said: “There is no necessary correlation between a particular form of
physical impairment and the percentage of wages lost.” (p.57). The legislation
and policies were built on this demarcation. The current idea of a “threshold for
permanent impairment” and the associated idea that only certain impairment
levels can lead to wage losses is not consistent with Weiler. Consulting the
fathers of legislation is often useful to understand its purpose, and we invite
revisiting what Prof. Weiler had intended.

The document writers propose ideas that were ultimately rejected by the Jackson
report. In his first discussion paper of January 1996 (New Directions for WC
Reform: A Discussion Paper, January 1996) Minister Without Portfolio Cam
Jackson did muse about the ideas behind the case above case examples. He
mused about changing from “significant” to predominant contribution (p. 17). He
mused about “apportionment of compensation (p. 17). He mused about
continuing entitlement for a strain or a sprain (p. 34). He mused about a
threshold test of permanent impairment before a wage loss would be
compensated (p.35).

However, these ideas in the discussion paper were abandoned in the final report
(“New Directions for Workers’ Compensation Reform, June 1996). The new Act
did not reflect these ideas! It is important to re-invigorate the Board’s lost
institutional memory to remind them that the case examples do not reflect the
intention of the law they are supposed to apply.

Respectfully Submitted November 8, 2012.

Injured Workers Consultants



