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Submission to the Standing Committee on Finance arieiconomic Affairs
Regarding Schedule 21 of Bill 135

the Helping Ontario Families and Managing Responsily Act, 2010

Injured Workers’ Consultants is a community legdl@inic providing advice and legal
representation on workers’ compensation mattersowitcharge to the injured worker
community since 1969. In addition to case by capeesentation of individual injured
workers, our mandate includes public legal edunadiod community development with
injured worker organizations such as the OntaribMdek of Injured Workers Groups.
We also work with the members of provincial parlerhand senior management at the
WSIB to seek improvements in law and policy affegtinjured workers. We are here
today, on very short notice, to share our viewshenproposals in Schedule 21 of Bill
135. These are the proposed changes tVitr&place Safety and Insurance Ate

take no position on the other parts of the Bill.

Essential Features of Schedule 21

« Sections 1 and 2 of the Schedule 21 in the Bitbuhiice a legislative requirement
to fully fund the workers’ compensation system dgiag a requirement to
establish a fund to provide for future benefitaddition to the existing
requirement to maintain sufficient funds to make tbquired payments as they
become due. In addition, they eliminate the rexyugnt for the WSIB to raise the
rates of employers in the event of an insufficientfunds.

- Section 3 eliminates the safety net of a loan eygbvernment to the Workplace
Safety and Insurance Board in the event of a reaifficiency of funds among the
employers of Ontario.

« Section 4 eliminates the Minister of Labour’s auityato issue policy directives
to the WSIB.

Recommendation

Over the next year, workers’ compensation fundifghe on trial in a public inquiry
announced by the WSIB on Septembeéf.3Bt the end of this trial, Professor Harry
Arthurs will give his verdict; either finding in vaur of full funding or in favour of
steady state / current cost funding. By legistafurl funding now, the government is
writing the verdict before the trial has taken plad his will do irreparable harm to the
public credibility of the Arthurs review and wilistourage those who may wish to
support steady state funding from participatinghie review at all.



It is our recommendation to:

1. Delete Schedule 21 from Bill 135. (That is, os@ any reference to the workers’
compensation system from the Bill.)

or
2. To give the provincial government and Auditom@&el peace-of-mind, maintain
one, and only one, part of Schedule 21: s. 3(bBe"of Reserve Funds” Section 100 of

the Act is repealed.” (That is, allow for the rerabef the safety net of a government
loan presently outlined in Sec. 100 of the Act.)

Reasons for the Recommendation:

1. There is No WSIB Funding Crisis

The unfunded liability

The unfunded liability is not a debt, it is a fudwost. It is calculated by taking the
amount needed to cover the total future costslaf@lkers’ compensation claims that are
currently ‘on the books’ and subtracting from ttie amount of financial reserves that
the Board has already put away.

Using round numbers, the money needed ‘in the biauldy to be able cover the total
future cost for all the claims now ‘on the bookatiuthe last injured worker has passed
away, without collecting another cent from emplayes about $28 billion, the WSIB has
a reserve fund of about $16 billion, so the unfuhlifbility is roughly $12 billion. That
means that our workers’ compensation system ismooghly 55% funded. Is that good
or bad?

Full Funding vs. Steady State (Current Cost) Funmdin

Ontario’s workers compensation system was set up@basis of the 1913 Royal
Commission Report by Sir William Meredith, a forneanservative premier of Ontario.
The employer representatives called for a currest system in which the WCB collects
enough money from employers each year to coveaulieipated cost of benefits to be
paid out in the year. The Canadian Manufactumssociation’s actuarial evidence was
that employer rates would be lower under a curcest model than employer rates under
a fully funded model. In addition, when employars basically only paying this year for
what the WCB has to pay out this year, they keep thoney in their business until the
WCB collects it to pay it out to injured workers.

The other approach is a fully funded system. TharB would charge employers up
front for the total future expected costs of eaghry from the day of injury until the day



the worker is expected to pass away. In a fulhdid system, there is no unfunded
liability.

Meredith’'s Report recommended a middle ground kntnwlay as steady state financing
and used by the Canada Pension Plan. He recomoharalerent cost system with a
reserve fund sufficient to cover emergencies ssch @ownturn in the economy or major
industrial accident. He recommended that theaizke reserve fund be left to the
discretion of the WCB because it is in the besitmrsto decide what will be sufficient.

That is how Ontario’s workers compensation systasldeen funded for the past 95
years. It survived two world wars, the ‘Great Degsion’ of the 1930’s and the
‘economic tsunami’ of 2008 and everything in betwee

The concept of an “unfunded liability” really haadchno place in the discussion of our
public workers’ compensation system until recerarge It is a concept that applies to the
private insurance industry. A private insuranceipany is required by law to be fully
funded because it could go bankrupt or close d@mmotrow and must leave enough
money behind to cover the claims on its books. a@wis economy is in no danger of
closing down or going bankrupt. As long thereusihess in Ontario, our workers
compensation can continue to be funded on a cucstt/ steady state model.

Full Funding Works Against the Economic InteredtEmployers

Will Ontario’s employers be better off to have #yfdunded workers’ compensation
system? That means that means that an additia2abiion (the current unfunded
liability) is tied up in the WCB instead being I@ifttheir own business until it is time to
pay injured workers. In a presentation to the &itagnCommittee on Public Accounts
earlier this year, the WSIB President and CEO DMadshall estimated that the current
WSIB financial reserves are sufficient to continogpay all the claims now on the books
for at least 25 years. It is not in the interedt®ntario’s employers or Ontario’s
economy to hand over $12 Billion today when the B/&ill not begin to pay any of it
out until 25 years from today.

What would have happened if Ontario had a fullydkesh system in 2008 when the
recession peaked and the value of all investmetitdiamatically? With a $25 billion
investment fund, the WSIB would have lost well o84drbillion in a flash, a huge
disgrace. Would employers then be told to papggin or would injured workers
benefits then be cut?

A fully funded system would make our workers’ compation system more vulnerable
to drops in the market caused by another econoavimtlirn. This suggests that full
funding of the workers’ compensation system mayhsofinancially responsible.

As a fully funded system, the WSIB would have haddllect that $4+ billion
immediately in order to restore full funding. WduDntario’s employers prefer to have a



fully funded system where, if the economy goes sitnay could be forced to contribute
billions of additional funds for claims they alrggokid for?

Injured Workers Have Already Paid for Full Funding

Cost of living adjustments were virtually elimindt@e 1995 and 1998 and benefit levels
were cut from a maximum of 90% of net earningsG%&f net earnings and the loss of
retirement income payment was cut from 10% to 5%héname of the ‘war against the
unfunded liability.” This produced significant sags for the workers’ compensation
system due to reduced benefit payments to injuredt@vs. According to the WSIB, if
employers continued paying the same rates and etldlae savings from the reduced
benefits for injured workers to build up at the WG@Bvould have increased the financial
reserves and completely eliminated the unfundduxlitya

However, employers, the WSIB and the governmenselaorate reduction rather than a
fully funded system. Employer assessment rates vegtuced generously every single
year from $3.00 per $100 of payroll in 1996 urtiity reached a low of $2.13 in 2002.
They are now $2.30 per $100.00 of payroll, stithat25% less than they were in 1996.

Ontario had the opportunity to reach full fundingliO years without any additional cost

to employers. It could not have been made anyge#mi employers to reach a fully
funded system. They chose not to work towardsfimting. The WSIB produced the
chart below which demonstrates that if employesseasment rates had simply been kept
at the 1996 level, by the year 2006 there woulddenfunded liability. The Ontario
workers’ compensation system would have been fuligled in 2006 by the cuts to

injured worker benefits.
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Compare With Canada Pension Plan Funding

Compare the funding of our workers’ compensatiastesy with the funding of our
Canada Pension Plan. In April 2007, the Federat©bf the Chief Actuary released a
study called “Optimal Funding of the Canada Pen§llam”. In that study, the Chief
Actuary reviews the options for funding a sociallségy scheme. The report explains
why the Canada Pension Plan has chosen a fundstgnsyike our WSIB that it calls
“steady state” financing. The Canada Pension Blabout 22% funded and its target is
to reach 25% funding by the year 2025. The CaRauhsion Plan keeps a financial
reserve sufficient to cover future benefits for @t years. The Canada Pension Plan is
highly regarded for its investment and fundingtsigg, but our WSIB is more than twice
as well funded.

2.Schedule 21 Will Create Problems For The Workers’ @mpensation System In
Ontario

Employer responsibility removed.

The proposed repeal of subsections 96 (4), (5X@nemoves the clear and simple
directive that if an insufficiency of funds existBe Board shall raise the rates of
employers accordingly. Repealing this directivmoges employer fundamental
responsibility to provide the funds for the systentis responsibility was carefully
placed in the Act as part of the original HistadBiompromise in which injured workers
gave up the right to sue for secure compensatiostice Meredith made it clear that
employers should pay because they could pass #te@npbut injured workers could not.

This may be due in part to a claim by some thaa@uis workers compensation rates are
higher than other provinces. Claims that Ontamigrage premium rate is among the
highest in Canada are misleading. Coverage ofrdigavorkforce remains among the
lowest in the country. This produces, in effectaatificially high average employer rate
for Ontario, since the non-covered sector invokeployers that would pay a low
premium rates. Comparing Ontario’s average rafgdwinces with a higher workforce
coverage rate, therefore, amounts to comparingea@sid oranges and is statistically
inaccurate.

Comparison of workers’ compensation rates betweewimces is only relevant when
you compare rates on an industry by industry babie following table uses data from
the Association of Workers’ Compensation Board€ahada. It shows that when rates
are compared industry by industry, Ontario’s woskavmpensation rates are generally
‘middle of the road.’



Provincial WCB Rates by Industry
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Government responsibility removed

The recent concern about workers’ compensationifignagppears to arise from the
December 2009 Report of the provincial Auditor Gahe/ho suggested that the
unfunded future liabilities of the WSIB might bededl to the calculation of the

provincial debt. The proposed repeal of s. 100orers the provision for a loan from the
government of Ontario in the event of a real insighcy of funds among the employers

of Ontario. Repealing this section eliminatesdhfety net for injured workers of a
temporary loan from the government in the evera idal economic crisis. There is

some irony in a Bill titled “Managing Responsiblyiat removes responsibility on the

part of employers and government for the finanahthe workers’ compensation

system. It would be appropriate to await the omemf the WSIB funding review before

proceeding with this type of amendment.

However, since the provision has never been negided the system began in 1915,

since the workers’ compensation system has finipcarvived two world wars, the

and

great depression of the 1930s and the recessidhs efrly 1990s and 2008, we expect

that s.100 will not be missed. For that reasom Ml relieve the anxiety of the

provincial government and the Auditor General, weildl not see the repeal of s.100 as

problematic (s.3(1)) provided that all other pramiss of Schedule 21 were removed.

Introduction of complexity and uncertainty.

There is a proposed replacement of Section 9g5{4nd (6) regarding employer rates,

with Sec. 96.1 (1),(2),(3),(4),(5),(6),(7),(8),(@nd (10) which calls for the Board to




“develop and implement a plan to achieve sufficienc.” The idea of developing a
“plan” brings in un-necessary and expensive conmplext must be developed, it must
be discussed, it must be amended, it must be apg@ravmust be promoted and
defended, and it must be implemented. It is muokerstraightforward to raise the rates.
A system is already in place. It is an understaod integral part of the functioning of
the system. No surprises. No room for controversy.

There can be no doubt that any “plan” will be thbjsct of controversy. The Board and
the Government will be undoubtedly be subject tmerous appeals and demands as to
what the “plan” should and should not contain. sTtannot be considered managing
responsibly.

Who will pay for any perceived insufficiency of fdsf?

Under the current law, it is very clear that theaBbmust charge rates that provide for
the sufficiency of the fund. If that is taken aw#ye door is wide open for others to pay.
Really, the only others are injured workers. Adgant, the Board and government are
barely in compliance with the law. The Governmigas signalled through the Auditor
General’s report that it believes there is an ifisiehcy of funds. As such it is
incumbent under the current Act for the Lieuterf@aavernor in Council to direct the
Board to raise the rates to the extent necessaydore that the fund meets the required
amount. While the employers received a small eeedt has not been sufficient and it is
clear that the Board intends to find a significemtirce of the required amount by
reducing what is paid to injured workers.

Last February 24th, 2010, WSIB/WCB President DaWatshall, spoke to the Standing
Committee on Public Accounts. The topic was hogvBloard planned to respond to the
future costs sometimes called the unfunded ligbilihe public, including injured
workers and their advocates, were not permittespaak to this committee---however we
did follow the transcript. Mr. Marshall indicatédht there would be some pain involved
in the process. He did not specify who would teel pain, however he did say [1340]: “I
am going to challenge our team as to how much weldoadown that path, whether we
can reduce our rate of long-term beneficiaries df. lWhat would that do to our income
stream?”

We wonder what it will do to injured workers aneithfamilies. Under the system of
deeming workers to have jobs and wages that arexigtent or at best insecure, the
Board reduces what it pays, while the injured aduced to poverty and must turn to
social assistance. With deeming in place it ibttb# concern to the Board and its fund
that studies consistently show that in Canada amuha the world, people with
disabilities are not desired by employers—Ileaviatpeen 40% and 70% without actual
jobs.

Once the current protection under the Act is rerddhat requires the Board to charge
employers at higher rates, the propensity to sidftcost to injured workers, their
families, and the public purse will only grow.



This shift is contrary to the purposes of the congad¢ion system and undermines its
integrity.

Reliance on unreliable data undermines the system.

Most unfortunately a significant contributor to tAaditor General's idea that funds were
insufficient at the Board, was a study conductetheyWWSIB/WCB with the assistance

of the Institute for Work and Health. The Auditeeneral clearly took note of some of
the charts and conclusions, however he did notnake that the study is not complete,
nor is the analysis. We obtained the study thraugiheedom of Information request and
studying the same data drew opposite conclusidhst is, for example, that the number
of injured workers receiving full benefits is nétysocketing, but rather is plummeting.
We would be pleased to return to this committed wie study in hand and show you the
data in detalil.

An unbalanced approach exposes the lack of corioemorkers and prevents the Board
from fulfilling its historic mandate.

If there is a genuine concern about a fundingsasithe WSIB/WCB, then this
government needs to use this opportunity to amlead\tt to extend the system to cover
all workplaces in Ontario. Due to the shiftinguratof the economy, Ontario is losing
many of the traditional employers who are mandBteovered by the Act. Replacing
them are industries without mandatory coveragepr@sent nearly 40% of Ontario’s
workforce is not covered. The Auditor General ggused this problem and flagged
coverage as one of the ways to increase the cafféhe Board. Enacting full coverage
would address funding issues, while increasinggutain of workers at the same time.
This would surely be a far more appropriate respaashe funding concerns. Why is
this completely missing from the picture?

Conversion to full funding is a controversial issueich requires study.

Our compensation system was carefully establishtdansteady-state funding concept
and we have elaborated elsewhere in this submissioknowledge and view of the
possible systems of funding. We cannot help bedipt that the rapid and unstudied
move to require full funding at the Board will leadunpleasant and unintended
consequences which will undermine its strength @sldic institution protecting both the
interests of employers and workers through theadstCompromise.

3. Legislation on Workers’ Compensation Funding Wi Destroy the Credibility of
the WSIB Funding Review

How should Ontario’s workers’ compensation systeniunded? On September 30,
2010 the WSIB announced that in 2011 it will bediad a public inquiry into workers’
compensation funding and several other mattersrethhy law professor Harry Arthurs.



Injured workers organizations support the Meregrihciples and the continuation of the
‘steady state’ funding model that has served theamworkers’ compensation well
since 1915 and is used by the Canada Pension Bider interest groups support a full
funding model like the private insurance industry.

Over the next year, workers’ compensation fundiriglwe on trial. At the end of this
trial, Professor Harry Arthurs will give his verdlieither finding in favour of full funding
or in favour of steady state / current cost funding

By legislating full funding now, the governmentsiting the verdict before the trial has
begun. This will do irreparable harm to the pulsliedibility of the Arthurs review and
will discourage injured worker organizations andess who may wish to support steady
state funding from participating in the review kt & his legislation leaves no room for
the opinions of those who question the allegedftred crisis and who bring the
principles of the Meredith Report and the steadjestunding model that carries our
Canada Pension Plan, and has served our workergiatsation system well for the past
95 years.

Schedule 21 should be removed from the Bill uhél WSIB Funding Review has been
completed.

All of which is respectfully submitted thi€2day of December, 2010.

Injured Workers’ Consultants Community Legal Clinic
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Appendix: Relevant Provisions of the Current Workdace Safety and Insurance Act

PART VIII
INSURANCE FUND

Insurance fund
96. (1) The Board shall maintain a fund for the followimgrposes:

1. To pay for benefits under the insurance plawaokers employed by Schedule 1 employers and to
the survivors of deceased workers.

2. To pay the expenses of the Board and the éastroinistering this Act.

3. To pay such other costs as are directed ungefet to be paid by the Board or out of the inswea
fund.

Sufficiency of fund

(2) The Board has a duty to maintain the insurancel f&o that it is sufficient to make the required
payments under the insurance plan as they become du

Same

(3) The Board has a duty to maintain the insurannd &0 as not to burden unduly or unfairly any class
of Schedule 1 employers in future years with payimemder the insurance plan in respect of accidants
previous years.

Direction re sufficiency of fund

(4) If the Lieutenant Governor in Council is of thpiron that the insurance fund is not sufficient to
meet the standards described in subsections (2§3nthe Lieutenant Governor in Council may dirtet
Board to increase employers’ premiums to the extieat the Lieutenant Governor in Council considers
necessary to ensure that the fund meets thoseastiEnd

Same

(5) The Board shall increase the rates used to etcpkemiums in accordance with the direction ef th
Lieutenant Governor in Council.

Same

(6) The Board shall promptly notify employers of tinerease in rates and shall require employers to
pay the additional premiums within such time asrtbtce may specify.

Transition

(7) The accident fund maintained under Werkers’ Compensation A¢s continued as the insurance
fund. 1997, c. 16, Sched. A, s. 96.

Reserve funds

97. (1) The Board shall establish and maintain one oremeserve funds to pay benefits in future years
in respect of claims for accidents that happenyeax.

Same

(2) The Board is not required to maintain a resewwl fthat at all times equals the capitalized valie
the benefits that will become due in future yearsgess the Board is of the opinion that it is neaegto do
so in order to comply with subsections 96 (2) ad (

Same
(3) The Board may provide for larger reserve fundsstime classes of industry than for others.
Investment

(4) The money in the reserve funds shall be invested in such investments as are authorized under
the Pension Benefits Adbr the investment of money from pension funds simall be invested in the same
manner as is authorized for those pension funds.



11

Responsibility for agent

(5) If the Board designates an agent to make thestments authorized under subsection (4), it shall
select as an agent a person that it is satisfiediiable to perform the act for which the agemdsignated.

Same
(6) The Board is responsible for prudent and readersalpervision of the agent.
Standards for agent

(7) The agent is subject to the standards that apptly, necessary modifications, to an administrator
a pension plan under subsections 22 (1), (2) andf@ePension Benefits Act

Insurance fund
(8) The reserve funds form part of the insurance fub@d7, c. 16, Sched. A, s. 97.
Special reserve fund

98. (1) The Board may establish a special reserve funddet losses that may arise from a disaster or
other circumstance that, in the opinion of the Bloarould unfairly burden the employers in any class

Same

(2) Subsections 97 (3) to (8) apply with necessarglifitations with respect to the special reservedfun
1997, c. 16, Sched. A, s. 98.

Deficiency in premiums

99. (1) If there is a deficiency in the amount of prem&uim any class because of a failure of any of the
employers in the class to pay an amount owing oary other circumstance that, in the opinion of the
Board, would unfairly burden the employers in tblaiss, the deficiency shall be made up by a paymient
additional premiums by the employers in all thessés.

Apportionment of payment

(2) If the employer responsible for the deficiencysimbsection (1) pays to the Board any part of the
amount owing, that amount shall be apportioned atbe other employers in proportion to the amount
they contributed to the deficiency.

Continued liability of defaulting employer

(3) If a deficiency is paid for by the other emplmjethe employer responsible for the deficiency
continues to be liable for the amount of the deficy. 1997, c. 16, Sched. A, s. 99.

Exceptional circumstances

100. The following rules apply if there is not suficit money available in the insurance fund to make
the required payments as they become due, witlesotting to the reserve funds:

1. The Board may make the payments out of thewedends or, if it is not expedient to do so, the
Lieutenant Governor in Council may direct that anoant be advanced to the Board from the
Consolidated Revenue Fund to make the payments.

2. The Board shall require the appropriate empkoye pay additional premiums in order to replace
any money taken out of a reserve fund or advarrced the Consolidated Revenue Fund.

3. The Board shall remit to the Minister of Finanthe amount advanced from the Consolidated
Revenue Fund. 1997, c. 16, Sched. A, s. 100.

Memorandum of understanding

166. (1) Every five years, the Board and the Minister khater into a memorandum of understanding
containing only such terms as may be directed byMmister.

Contents
(2) The memorandum of understanding must imposeadit@ing requirements:

1. Each year, the Board must give the Ministefrategic plan setting out its plans for the follagi
five years.

2. The Board must give the Minister an annualest&nt setting out its proposed priorities for
administering this Act and the regulations.
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3. The Board must give the Minister an annuaksta&nt of its investment policies and goals.
Same

(3) The memorandum of understanding must addressretter that may be required by order of the
Lieutenant Governor in Council or by a directionMdnagement Board of Cabinet.

Same
(4) The memorandum of understanding may addres®oliosving matters:
1. Any direction by the Minister about the progsata be reviewed under section 168.
2. Any matter proposed by the Board and agredy the Minister.
3. Any other matter the Minister considers appiatpr
Compliance
(5) The Board shall comply with the memorandum ofarsthnding. 1997, c. 16, Sched. A, s. 166.
Policy directions

167. (1) The Minister may issue policy directions that éndoeen approved by the Lieutenant Governor
in Council on matters relating to the Board’s ek of its powers and performance of its dutiesenrhis
Act.

Same

(2) In exercising a power or performing a duty untles Act, the Board shall respect any policy
direction that relates to its exercise.

Report

(3) The Board shall report to the Minister whenetexercises a power or performs a duty that relates
to a policy direction. 1997, c. 16, Sched. A,&7.1

Value for money audit

168. (1) The board of directors shall ensure that a reveperformed each year of the cost, efficiency
and effectiveness of at least one program thatogigled under this Act. 1997, c. 16, Sched. A68 (1).

Same

(2) The Minister may determine which program is taré&dewed and shall notify the board of directors
if he or she selects a program for review. 199716¢ Sched. A, s. 168 (2).

Same

(3) The review must be performed under the directbthe Auditor General by one or more public
accountants who are licensed under Bublic Accounting Act, 20041997, c. 16, Sched. A, s. 168 (3);
2004, c. 17, s. 32; 2004, c. 8, ss. 46, 47 (2).

Audit of accounts

169. (1) The accounts of the Board shall be audited byAtinditor General or under his or her direction
by an auditor appointed by the Lieutenant Goveino€ouncil to audit them. 1997, c. 16, Sched. A,
s. 169 (1); 2004, c. 17, s. 32.

Remuneration, etc.

(2) The Board shall pay the remuneration and reasenskpenses of an auditor appointed by the
Lieutenant Governor in Council. The remuneratiod expenses are administrative expenses of thedBoar
1997, c. 16, Sched. A, s. 169 (2).

Annual report
170. (1) The Board shall give the Minister an annual reponcerning its affairs.
Tabling

(2) The Minister shall submit the report to the Lendnt Governor in Council and shall lay the report
before the Assembly if it is in session or, if nattthe next session. 1997, c. 16, Sched. A,G. 17
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Regulations
183. (1) Subject to the approval of the Lieutenant GovernoCouncil, the Board may make such
regulations for carrying out this Act as may besidared expedient including regulations,
(@ prescribing anything that must or may be pibed under this Act, except
under sections 15.1 and 52.1;
Note: On the first anniversary of the day the Stattes of Ontario, 2008, chapter 20, section 9 is petaimed in force, clause (a)
is repealed by the Statutes of Ontario, 2008, chagt 20, subsection 11 (1) and the following substiied:

(a) prescribing anything that must or may be pibed under this Act other than anything in respct
which this Act expressly permits the Lieutenant &mwer in Council to make a regulation;

See: 2008, c. 20, ss. 11 (1), 12 (3).



