Injured Workers’ Consultants

Representing injured workers free of charge since 1969

26 February 2013

Slavica Todorovic, Executive Director
WSIB Appeals Services Branch

200 Front Street West,

Toronto, Ontario

M5V 3J1

Dear Ms. Todorovic:
Re: Injured Worker Response to New Appeal Changes

This is a joint letter on behalf of the Bright Lights Injured Workers’ Group and Injured
Workers’ Consultants. It is the result of a special meeting we held to review the new
guidelines that affect the appeals system. We are attaching a summary of the
comments that were made at our joint meeting held on February 7, 2013. The notes
were taken by Aidan Macdonald.

As you know, the Bright Lights Group and our clinic have a strong interest in preserving
a welcoming and fair appeals system. We were happy to have you come to our
meeting on October 25, 2012 and explain the proposed changes as well as take our
suggestions to the WSIB'’s vice-presidents, Chair and CEO.

Now that the appeals system has a new guiding document, the Appeals Services
Division Practice and Procedures, Effective February 1, 2013, we wanted to study it to
see how it meets the needs and aspirations of injured workers. We did this at a special
meeting held on February 7, 2013. We invited Tom Irvine, Commissioner, Fair
Practices Commission, to hear our concerns. He will be kept informed of our
conversation as he wants to hear the WSIB'’s response before he may take charge of
any “fair practice” issue we are raising.

The meeting raised a number of concerns about the appeals system. We have
attached a document that summarizes the analysis and concerns that the group raised
at the meeting. Please note that our overarching recommendation is to eliminate the
Intent to Object form, and return to the previous appeals process, which was simpler
and more accessible. If, however, the WSIB deems it impossible to do this, we would
like to ask for your response to modifying the appeals process according to the following
recommendations:

1. Include the Intent to Object form with the letter of decision that is mailed to
injured workers.

2. Simplify the “Objecting Party” section of the form, as the form should only ask if
the objection is coming from the worker or the employer.
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3. Remove duplication of information between Intent to Object, Declaration of
Authorization, and Transition Appeal Readiness forms.
4. Restore the old guidelines around extensions to time limits, which allowed for

extensions if the injured worker is unable to understand the time limit
requirements.

5. Remain consistent with the previous practice of accepting a simple general letter
stating that the worker objects to a decision.
6. Remove the reference to downside risk from the Transition Appeal Readiness

form, as this is a biased interpretation of the reconsideration provision in the Act.
The process should continue to operate the way it has for the past 98 years,
where appeals dealt with the issue at hand, not the entire file.

7. Allow for oral hearings when they are requested by injured workers, particularly
in the case of unrepresented workers.

Thank you for your attention to this letter, Ms. Todorovic. We have strong views on the
accessibility and fairness (real and perceived) of the WSIB'’s appeals system, which has
been an important instrument of justice, for decades, for injured workers. While making
our points directly and clearly, we hope that the WSIB, despite its stated and
determined goal to resolve the unfunded liability, is willing to listen to the “justice and
fairness” arguments of its vulnerable community. Additionally, we are hoping that our
“telling it as we see it” is received in its proper light and furthers, rather than shuts down,
debate.

We look forward to the WSIB's further reflection.

As requested by the group at the meeting, we are copying Mr. Irvine, the WSIB Chair,
the Bright Lights Group’ steering committee and our local MPP Peter Tabuns.

Sincerely,
Injured Workers’ Consultants and the Bright Lights Injured Workers Group

John McKinnon, Orlando Buonastella

cc. Tom Irvine, Elizabeth Witmer, Peter Tabuns, Emma Osso, Beryl Brown, Abdulkarim
Muslem, Basil Boolis, Brigitte Martin



Discussion of The Proposed New WSIB Appeals Procedu res

Notes of a Meeting of the Bright Lights Injured Wor  ker Group
February 7, 2013
On February 7, 2013, the Bright Lights injured workers group held a meeting to discuss
these changes to the appeals system, and Tom Irvine, Fair Practices Commissioner,

was present at the meeting to listen to their concerns. Below is a report of some of
these concerns regarding various aspects of the appeals system changes.

Lack of accessibility of the new Intent to Object form

Many injured workers were distressed by the fact that the Intent to Object form had to
be accessed either online, or requested via phone. When asked how many people in
the room had no computer or internet access at home, at least ten out of the thirty or so
injured workers at the meeting raised their hands. Thus, for approximately one third of
the injured workers, one of the two options that the WSIB proposes for accessing the
form is unviable.

The WSIB'’s alternative option for accessing the form, requesting it via phone, was also
deemed by the injured workers to be unnecessarily complicated, as it adds an extra
step to the appeals process, and requires the injured worker to wait for the form to
arrive in the mail. This is a significant problem for many injured workers, who are forced
to wait for months, or even years, while their appeals are in process. “Forcing us to ask
for the form will just cause more delays in our cases, either by phone or on the internet,”
said one injured worker. Another worker agreed, saying “the delays and backlogs in the
appeals are not injured workers’ fault, but we’re the ones who are paying for it, and now
we have to go through more delays because of this change.”

Additionally, one injured worker stated, “this is just not practical; mailing out an extra
envelope with the form in it will add so much administrative time, and it will also cost
more.” As an alternative to this current process, many of the injured workers present at
the meeting asked why the WSIB would not simply send the Intent to Object form out
with the letter of decision.

Recommendation: Include the Intent to Object form w ith the letter of decision that
is mailed to injured workers.



Objecting Party

Another area of concern for both injured workers was the “Objecting Party” section in
the Intent to Object form. It was commented at the meeting that representatives do not
initiate appeals or objections on their own; rather, they simply act in accordance with the
wishes of the injured workers themselves. As such, objections come from the injured
workers, not from the representatives. The new form, however, does not recognize this
fact, and wrongly attributes appeal decisions to worker representatives.

Recommendation: This section of the form is overly complicated. At most, the
form should only ask if the objection is coming fro m the worker or the employer.

Duplication of information

Injured workers also questioned the logic behind the duplication of information that is
required in the new forms. For instance, both of the new appeals forms ask for the
worker’s language even though this information should already be on file. Similarly, the
Intent to Object form asks for information about the worker’s representative, despite the
fact that the form itself notes that a Declaration of Authorization must already be in the
file. If the Declaration is already on file, however, why must this information be provided
a second time? Finally, both the Intent to Object form and the Transition Appeal
Readiness form ask for identical information regarding the issue(s) in dispute. This
duplication of information throughout the process seems redundant and inefficient,
unnecessarily rendering the forms longer and more complex than needed.

Recommendation: Remove duplication of information b etween Intent to Object,
Declaration of Authorization, and Transition Appeal Readiness forms.

Guidelines for reconsidering decisions after expiry of time limits

The injured workers at the meeting were also troubled with the changes to the
guidelines around reconsidering decisions after the expiry of time limits. In particular,
they were alarmed that the new guidelines removed the stipulation that time limits could
be extended if the injured worker was unable to understand the time limit requirements
(see page 7 of the 2010 Appeals System Practice & Procedures). The removal of this
stipulation is a major issue for the injured worker community, given that for many injured
workers, English is not their first language, and they may not have a high level of
understanding of written English. As such, missing a time limit due to a simple lack of
understanding is not uncommon. Under the new guidelines, however, this would no
longer be considered a valid reason for extending the time limit to object. Many of the
injured workers present at the meeting were therefore very worried that cases such as
theirs might simply be dismissed by the WSIB due to their inability to understand the
time limit requirements.



Recommendation: Restore the old guidelines around e xtensions to time limits,
which allowed for extensions if the injured worker is unable to understand the
time limit requirements.

Complicated language in the new process

Virtually all of the injured workers present were highly concerned with the complex
language involved in the new appeals process. For instance, the new criteria for
extending time limits refers to “an organic or non-organic condition that prevents the
worker from understanding the time limit.” Upon seeing this, several workers asked,
“Who understands what this word organic means? | thought organic was a kind of food!
This language is far more complicated than before.” Similarly, another worker who was
upset by the changes asked, “Why would they change the old rules when they were
very simple and easy to understand? What's the purpose of this? Just to confuse us?”

Under the old system, a simple general letter stating that the worker objects to a
decision would suffice. This was simple and consistent with the Act. Now, however,
people who may have difficulty reading and writing in English are being asked to fill out
two additional forms with inaccessible guidelines. This seems to run totally contrary to
the ostensible aim of simplifying the process for workers. Indeed, one worker
commented on this, saying, “They say they're trying to help us, but really this is not at all
to help us. This only makes our life more miserable.” Another worker agreed, stating, “I
do have a computer, but reading and understanding everything is still hard. This new
form scares me; | don't want to fill it out wrong and then lose my case because of it.”

Recommendation: Remain consistent with the previous practice of accepting a
simple general letter stating that the worker objec  ts to a decision.

Downside Risk

The Transition Appeal Readiness form’s reference to downside risk was the issue that
elicited perhaps the most anger amongst injured workers at the meeting, who
understood from previous meetings with WSIB representatives that this reference would
not be part of the form at all. One injured worker stated that the threat of downside risk
is “one of the scare tactics that they're using to try and limit appeals,” with another
saying that the downside risk “intimidates me.” The discussion focused on the difficult
position that the downside risk stipulation puts injured workers in, with a worker saying,
“We don’t know what to do. If we don’t sign the form, our head is on the block, but if we
do sign it, our head is still on the block. Why are they putting us through this?” There
was a sense amongst the group that the downside risk threat effectively gives the
Appeals Services Division a mandate to try and find a downside risk in appeal cases,
and moreover, that the Practice Guideline for downside risk actually provides decision
makers with examples of how to go about doing this.



Importantly, one of the injured worker representatives at the meeting noted that under
the Act, a review of a previous decision can involve either an upside risk or a downside
risk. However, the new form only mentions a downside risk. Several injured workers at
the meeting spoke up about this, asking why upside risk is not mentioned. One worker
argued that this omission “shows the bias of the new system.” Fair Practices
Commissioner Tom Irvine stated that he found this to be an interesting point.

Additionally, it was noted that for the past several decades, appeals meant that only the
issue(s) under appeal would be reviewed by adjudicators. Now, however, any time an
appeal is submitted, an injured worker’s entire file is up for re-evaluation, which —
beyond the unfairness of this new approach — makes for an administrative nightmare
and will likely further increase delays.

Recommendation: Remove the reference to downside ri sk from the Transition
Appeal Readiness form, as this is a biased interpre  tation of the reconsideration
provisions in the Act. The process should continue to operate the way it has for
the past 98 years, where appeals dealt with the iss  ue at hand, not the entire file.

Cutting back on oral hearings

It was noted that in the new appeals guidelines, there is a list of 28 situations in which
hearings must happen in written form, whereas there are only 12 situations in which oral
hearings might be granted. Moreover, while the consultation paper on the
“modernization” of the appeals program recommended that unrepresented workers be
granted special consideration for oral hearings (see p.38), this stipulation is absent from
the new guidelines. The apparent clamp down on oral hearings was another major
cause for concern at the meeting, as all the injured workers present placed tremendous
importance on vital role that oral in-person hearings play in ensuring a fair and just
appeal process.

According to one worker, “every injured worker needs and deserves an oral hearing.
Appeals Officers can’t properly assess someone unless they see them face-to-face and
hear their story. They need to be in-person to understand the situation, and injured
workers must have the opportunity to defend themselves from dishonest employers.”
Another injured worker continued, saying, “even from the WSIB’s perspective, it makes
sense to have oral hearings. This way they can actually ask the necessary questions,
and without a face-to-face meeting, they can’t really find out what they don’t
understand.”

Several injured workers at the meeting then went on to give examples of how oral
hearings allowed them to correct mistakes in their files, to clarify issues, and to respond
to arguments. Without these oral hearings, many injured workers felt that they would
have simply lost their cases and been denied a fair decision. A worker concluded the
discussion on oral hearings by stating, “Even notorious criminals have the right to oral
hearings. We’re not notorious criminals, and we won't be denied our rights.”



Recommendation: Allow for oral hearings when they a re requested by injured
workers, particularly in the case of unrepresented workers.

Summary of recommendations

In our experience, the previous appeals process had fewer forms, less complicated
language, and provided more consideration of injured workers’ needs. Given that it was
a simpler and more accessible system, we see no reason for it to have been changed in
this manner, and our overarching recommendation is to eliminate the Intent to Object
form and go back to the previous process. If, however, the WSIB deems it necessary to
enforce the use of an Intent to Object form, we implore you to consider modifying the
process according to the following specific recommendations:

1. Include the Intent to Object form with the lette  r of decision that is
mailed to injured workers.
2. Simplify the “Objecting Party” section of the fo rm, as the form

should only ask if the objection is coming from the worker or the
employer.

3. Remove duplication of information between Intent to Object,
Declaration of Authorization, and Transition Appeal Readiness
forms.

4. Restore the old guidelines around extensions to time limits, which

allowed for extensions if the injured worker is una ble to understand
the time limit requirements.

5. Remain consistent with the previous practice of accepting a simple
general letter stating that the worker objects to a decision.

6. Remove the reference to downside risk fromthe T ransition Appeal
Readiness form, as this is a biased interpretation of the
reconsideration provisions in the Act. The process should continue

to operate the way it has for the past 98 years, wh  ere appeals dealt
with the issue at hand, not the entire file.

7. Allow for oral hearings when they are requested by injured workers,
particularly in the case of unrepresented workers.

The Bright Lights Injured Workers Group and Injured Workers Consultants are willing
and able to work in collaboration with the WSIB on drafting a new form and modifying
the appeals process in accordance with recommendations, to ensure that the process is
simple and accessible for injured workers. We look forward to hearing your thoughts on
these matters.



