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Age-Based Discrimination in Ontario’s Workers’ Compensation Laws:

‘Promises to keep, and miles to go before we sleep...

Abstract

Ontario’s workers’ compensation system was virufike from age-based limitations
from its inception in 1915 until the system wasnge from a permanent disability
pension system to a wage loss system in 1990e 8ian, older workers in Ontario have
faced a number of age based limitations on thenkens’ compensation benefits.
Compensation for lost wages ends at age 65, or afyears for injuries after age 63.
The employer’s obligation to re-employ a workeeafhjury ends at age 65. Workers
injured after age 64 and receiving compensationidst wages are not eligible for
compensation for loss of retirement income. Corsgigon for non-economic loss for
workers aged 65 years is less than half of the arnpaid for the same injury to a
worker aged 25 years. Workers on permanent digalpénsion supplements for injuries
before 1990 have their workers’ compensation b&eefduced annually by an amount
equal to the increase in their Old Age securitydfés.

When Ontario passed legislation to eliminate maodatetirement in 2006 it stipulated
that the new Human Rights legislation did not agplthe workers’ compensation
legislation. These limitations continue to affelcter injured workers every day.

The paper argues that the Charter of Rights praviaéong road to a remedy by the
Supreme Court of Canada for someone who is perntigriejured, over age 65,

ineligible for workers’ compensation and unablectmtinue working. Community
support for legislative reform is needed to remthese vestiges of mandatory retirement
and age based discrimination from our workers’ cemgation system.

The paper also briefly touches on a larger agetedassue. There has never been any
compensation for the loss of ability to contribtdeghe Canada Pension Plan or the
related loss of CPP benefits. Workers’ compensdimmefits are based on net earnings
and there is no mechanism to maintain contributionentitlement for those who are
unable to work due to a workplace injury.

Introduction

Ontario’s workers’ compensation system is onefafot the first major public social
justice program in Canada and it was soon adoptedl Canadian jurisdictions and in
many of the United States. It arose from the revemdations of a Royal Commission
conducted from 1910 to 1913 by Sir William Meredi@hief Justice of Ontario. This
was a time when the courts and civil litigation eet providing satisfaction to injured
workers or their employers. Injured workers hétieliaccess to justice: legal fees were



prohibitive, the process was lengthy and the resudtre uncertain because of a number
of common law defences that judges had developéetstdate employers from liability.
Employers were unhappy as well because lawsuits wapredictable and difficult to
budget for, and one successful lawsuit could bastkan establishment and shut it down.

Justice Meredith recommended a workers’ compensatistem in which injured
workers were entitled to legislated no-fault betseBpeedily administered, related to
their earning power and paid for as long as thalilisy lasts. In return, employers were
protected from lawsuits by workers and funded §fstesn on a collective liability basis
through which their annual rates were easily inocafed into the cost of production and
passed on to customers in the price of goods. i$hufen referred to as the “historic
compromise”.

The “historic compromise” is an important principiaich underlies Meredith’s
recommendation to the government to legislate sesyshat provides “full justice to the
workingman” and “not the least he can be put offiit It remains relevant in the
modern context of law reform. Reform proposalsadten met with resistance based on
financial concerns, some real and some imagined tlas system were some sort of
charity in which we give injured workers what thagoyers of the day feel they can
afford. Under the historic compromise, employees@otected from lawsuits for work
related injury and disease both in good economegiwhen employers could afford to
be generous and in tough economic times when alltamuld shut down their
enterprise. Injured workers are entitled to falipensation in good and bad economic
times as well. Our workers’ compensation systemssrrogate for our court system and
must be governed by the same principles of justimefairness.

The Introduction of Age-Based Criteria

The Canadian Charter of Rights and Freedoms caimeffect in 1982 and section 15(1)
provides that every individual is equal before ander the law and has the right to the
equal protection and equal benefit of the law withdiscrimination based on age and
other personal characteristfcsAs a result of the Charter and developing social
philosophy behind it, the provinces began to elegslation to ban the practice of
mandatory retirement in the 1980’s.

Ironically, Ontario’s workers compensation was baly free of age based criteria until
that time. From the 1915 until 1990, the workessipensation system was based around
the permanent disability pension system. Injurgssilting in permanent disability would
be rated for a pension that would result in a mignthyment of a portion of their pre-

! The Meredith Report, Final Report, 1913, ProvieeOntario: Laws relating to the liability of empfers
to make compensation to their employees for infureeeived in the course of their employment wiaieh
in force in other countries, and as to how far dagls are found to work satisfactorily; The Horr. Si
William Ralph Meredith, C.J.O., Commissioner.
www.awcbc.org/common/assets/english%20pdf/mererditiort. pdf

% Section 15(1), Canadian Charter of Rights anddenews, Part | Of The Constitution Act, 1982;
http://laws.justice.gc.ca/en/charter/1.html




injury earnings for life. The theory was that asw@red monthly pension as long as the
disability lasts provides some financial securitg @ome incentive to make the best of
one’s remaining working life with whatever additadnwages one is able to earn.

For injuries occurring in 1990 and later, Ontarie’srkers’ compensation system is
based around the “wage loss” system. Compenstarahisability is based on a portion
of the difference between pre-injury/iliness eagsiand what the injured worker is able
to earn after the injury. In most cases future@iegs are presumed, or “deemed” and not
based on the actual employment situation of the@a worker. For example, a recent
review of the Ontario Workplace Safety and InsueaBoard’s labour market re-entry
process found that more than 50% of the injureckersrwho successfully completed
their retraining program, and hence were deemdyl énhployed, remained unemployed
18 months after their program.

A number of age-based criteria have been introdudedhe Ontario legislation since
1990. Although there are two different Acts, oaeihjuries since January 1990 (the
Workers’ Compensation At and one for injuries since January 1998 (theRplace
Safety and Insurance Aytthe benefit schemes and age distinctions arsatre for the
purposes of this discussion.

Briefly, the concerns about age-based discriminagigse from these five areas: age-
based limitation of compensation for wage lossgs;l@sed limitation of the employer’s
obligation to re-employ after injury, age-baseditation of loss-of-retirement income
benefits, age-based reduction of non-economichessgfits, and age-based reduction of
pension supplements for pre-1990 injuries by Ole Sgcurity benefits. A'barea of
age-related discrimination of a different naturéhist there has never been any
compensation for the loss of ability to contribtdghe Canada Pension Plan or the
related loss of CPP benefits.

In the next section, this paper discusses these avbere age-based criteria negatively
affect older workers who become ill or injured agsult of their work. Ontario has
some distance to go before it can claim to beffi@a the concept of mandatory
retirement and truly open to the participation lofeo workers in the labour force.

1. Age-based Limits on Compensation for Lost Wages

As mentioned earlier, there was a major legislagivét in workers’ compensation
principles for injuries in 1990. Prior to thatpde who suffered some degree of
permanent disability from a workplace injury orelise were assessed for a permanent
partial (or in rare cases, total) disability pendimsed on their level of disability and their

% Page 23, WSIB Labour Market Re-entry (LMR) Progidatue For Money Audit Report, December 3,
2009, KPMG LLP.

* Workers' Compensation Act, R.S.0. 1990, CHAPTERAW.

®> Workplace Safety and Insurance Act, 1997, S.0718HAPTER 16, Schedule A.



prior earnings. For injuries occurring in 1990 dater, Ontario’s workers’ compensation
system is based around the ‘wage loss’ system. péosation for disability is based on a
portion of the difference between pre-injury/illsesarnings and what the injured worker
is able to earn after the injury, or, in many casdsat the injured worker is presumed
(deemed) capable of earning in suitable employment.

The wage loss system adopted the presumption thstt people will retire at age 65.
Compensation for lost wages is payable to agefofhe worker is 63 years of age or
older at the time of injury or illness, they argidle for compensation for lost wages for
up to two year§. These limits are absolute; there is no provisha allows for any
adjustment based on individual circumstances.

43. (1) A worker who has a loss of earnings assailt of the injury is entitled to
payments under this section beginning when thedbearnings begins. The
payments continue until the earliest of,

(b) the day on which the worker reaches 65 yeaegef if the worker was less
than 63 years of age on the date of the injury;

(c) two years after the date of the injury, if therker was 63 years of age or
older on the date of the injury;

This fits perfectly in a world where an employen égampose mandatory retirement at age
65. However, even though mandatory retirementleas abolished in Ontario, we still
have these limitations in our workers’ compensaliam Here are some examples of the
impact of the current system:

1. Maria is a 58 year old skilled factory worker maki®25 an hour or $875 a week.
She was healthy, enjoyed her work and plannedép keorking as long as her
health permitted. In 2003 she suffers an injuryaitk and cannot continue in her
field. After a year of treatment, the WSIB noteattshe speaks English well, has
a high school equivalent diploma and basic compskiis and deems her capable
of a variety of office administration jobs startiag$15 an hour. She receives
compensation based on 85% of net of the $10 angiwuis deemed to be losing
as a result of the injury, so her compensatiorigathout $240 a week, a little
above what she would receive on social assistaBbe.applies for many jobs
over the years but is not hired for anything. 01@ she reaches age 65 and wage
loss benefits end. She has already exhaustee@tir@mment savings.

2. Harry is an electrician. He is 67 hears old, selployed and enjoys his work. He
does not have sufficient retirement savings arehiaié to carry on working as
long as he can. He suffers a serious injury astillsn treatment 2 years later
when his workers’ compensation benefits ceasereklgives nothing more from
the WSIB.

® Section 43, Workplace Safety and Insurance AQ71$.0. 1997, CHAPTER 16, Schedule A



3. Dan had to leave his former job at age 65 but veadtliny and not financially able
to afford to stop working. Fortunately, he foundmoyment in a retail store. In
the year 2005, at age 67, he injured his shouiffiergl something at work. His
employer arranged for temporary light duties so Bi@not receive any wage
loss compensation. However, his injury did notthédter a series of medical
investigations including a long awaited MRI, thelgem was identified and Dan
was booked for surgery in 2007. He would needetofbwork for 3 months to
recover. He advised the WSIB but found he wouldbsoentitled to any
compensation for lost wages because 2 years hadgasice the injury. Dan is
in a bind because he needs the surgery but cdofdab go 3 months without his
wages.

2. Age-Based Limit on Loss-of-Retirement Income Begfits

In addition to compensation for a portion of lostges, our workers’ compensation
system establishes a loss of retirement income flomichjured workers who receive
compensation for loss of earnings. An amount etiua0% of the wage loss benefit was
put in an investment fund and then paid out tanheed worker at age 65. This amount
was reduced to 5% for injuries occurring since 1988wever, this benefit does not
apply do workers who are injured at age 64 or ofdepnically, those who need to
continue working past age 65 for economic reasomgat eligible for any compensation
for loss of retirement income if they are injurdebr example, in case #2 above, the
WSIB was not setting aside an amount equal to 5%eof years compensation benefits
that Harry received.

3. Age-Based Limit on the Obligation to Re-employdjured Workers

Along with the implementation of a “wage loss” gstin 1990, our workers’
compensation legislation also adopted a limitedgalibn among employers to re-
employ their workers after injufy/.It applies to workers who have more than one’year
service and who have lost time from work due tompgensable injury in workplaces
with 20 or more workers. When an injured workealie to return to their old job, the
employer must offer it or a comparable job. If thgired worker in not able to perform
the essential duties of their old job but can deotvork, the employer is obligated to
offer suitable work if it is available. In eithease, the employer is obligated to
accommodate the work to extent of undue hardshipOmtario Human Rights Code
threshold® In all cases, the employer’s obligation continfeesa maximum of 2 years,
or one year after the injured worker is able tameto their pre-injury work®

’ Section 45(1), Workplace Safety and Insurance 2@97; S.0. 1997, CHAPTER 16, Schedule A
8 ibid, Section 41

® ibid, Section 41(6)

Yibid, Section 41(7)(a), (b)



However, the re-employment obligation also endsnénevorker reaches age 85The
result is that anyone injured between age 63 arid §Bort-changed on the duration of
their re-employment opportunity. And of course kess who are injured after 65 years
of age have no re-employment rights at all. As t@ case with the termination of loss
of earnings benefits, this fits perfectly in a vedbwhere an employer can impose
mandatory retirement at age 65. However, manda&imement has been abolished and
we still have these limitations in our workers’ qeensation law.

4. Age-Based Reduction of Non-Economic Loss Bensfit

Our workers’ compensation system is referred ta ‘akial award” system because in
addition to the compensation for lost wages therddso a lump sum payment for non-
economic loss for injuries resulting in a measwag@rmanent impairment. It is
sometimes described as compensation for the lossjoyment of life. Unlike the wage
loss benefit, this compensation is intended tcheesame for the same injury. An
electrician and a truck driver may experience déife impacts on their earnings from
losing a thumb, but could receive the same non-@oanloss award. However, the
award is age based. It is calculated by a takipgreentage obtained by a medical
assessment and multiplying it by a lump sum thagaised on agé.

The lump sum payment amount for 100% permanentimmeat ranges from roughly
$82,000 for a worker aged 25 or younger to abo@t@® for a worker aged 65 or
older’® The percentage of impairment for a catastropijiory such as the loss of an arm
at the shoulder is 60%. So the non-economic lassdfor a 25 year old would be about
$49,000 and for a 65 year old it would be about,®1Q.

In real life, such injuries are relatively rarehéfmedian award is about 1296So for

the average 25 year old worker with a permaneiatbdisy, the non-economic loss award
is about $9,800 and for the average 65 year old&evawith the same injury, the award
would be about $3,800.

It is difficult to come up with a convincing ratiale for compensating the same injury
differently on the basis of age. The theory is@inhat younger people have longer to
live and so have more enjoyment of life to loseanyolder injured workers could argue
the opposite, that they should receive greater emsgtion because they do not have the
opportunity change their lifestyles and seek wdysoping with their injury. Often their
only option is to suffer.

" ibid, Section 41(7)(c)

12 Calculating NEL Benefits, Document No. 18-05-O4e@ational Policy Manual, Workplace Safety and
Insurance Board.

13 Benefit Dollar Amounts - Accidents from 1998 Docemh No. 18-01-02, Operational Policy Manual,
Workplace Safety and Insurance Board.

14 page 28, Statistical Supplement to the 2009 AnReglort, Workplace Safety and Insurance Board.



5. Reduction of Pension Supplements for Pre-1990jlies

Unfortunately, this is a problem that is diffictdt explain in a few words. Basically, a
group of permanent disability pensioners who wejared before 1990 have their
workers’ compensation benefits reduced every ygdihéd amount that their Old Age
Security benefit increases for inflation. Theywithis as the WSIB ‘stealing’ the small
amount that the Federal government is giving theimelp keep up with the cost of
living. There are about 40,000 permanent disghikinsioners who face this reductidn
although we do have the data for the number whegeflis are reduced each year.

For those who wish to understand this issue in rdetail, changes to Ontario’s workers’
compensation system have been made on a ‘goin@fdihasis. Injuries after the new
system comes into force are dealt with under the system, but claims existing under
the prior systems continue to be governed by ttdeglislation. As time moves on,
various legislative tweaks continue to be maddé¢oadid system because many injured
workers depend on it. Injured workers continueriganize and lobby for changes to the
system that applies to them.

People with disabilities face major barriers irdiimg employment in Ontario. If they are
fortunate enough to get a job, they are oftendbeHired and the first to be ‘let go’ when
economic challenges arise. Older adults face airbérriers when seeking employment.
By the mid 1980’s, the Workers’ Compensation Baarnd the Ontario government
acknowledged the often insurmountable obstaclesdfag older injured workers with a
permanent disability who were trying to find newpgayment. They developed a
supplement, the “older workers’ supplement,” whigdis an amount equal to the Federal
Old Age Security payment. The intent was thatatild be a bridge until age 65 when
the injured workers would begin to receive the G#fRefit. This is an early example of
what the Law Foundation of Ontario later descrifugcbther programs as the
constructive use of age based criteria. “[A]gedoasriteria can be very effective in
addressing circumstances where older adults doufisiceie barriers or difficulties ...
older adults may face significant age-related bssrin finding employment ..

The older workers’ supplement was an improvemauttniany of these pensioners had
been injured in the 1950’s and ‘60’s before the snasperiod of inflation that began in
the mid 1960’s. Workers compensation benefits weteadjusted for inflation at all
before 1974. By that time, a pension based oadi@m of a 1960 wage was worth very
little. There were ad hoc adjustments made betw8&d and 1985 when the legislation
was amended to automatically adjust benefits acogtd the consumer price index.
That did not last long. The next recession arrivethe early 1990’s and the government
got cold feet and retreated from full cost of liyiadjustments. This was particularly
tough for the older injured workers whose permaiigsdbility pensions had already
been ravaged by inflation before the advent oaiidh adjustment in 1985. There were

> There were 40,220 injured workers receiving thd &(14) supplement in 2009: Page 31, Statistical
Supplement to the 2009 Annual Report, Workplacetgatnd Insurance Board.

6 page 14, The Law as it Affects Older Adults: Mayihe Project Forward, Report on the Preliminary
Consultation, December 2008.



about 150,000 injured workers on pre-1990 penssoren individualized inflation
‘catch-up’ was administratively impossible. Ingtethe government established an
additional $200 a month supplement in 1994 for ¢heko received the older workers’
supplement but were still undercompensated. T209$Supplement would continue after
age 65, whereas the older workers’ supplement deaisen the Old Age Security benefit
began. This was a last minute amendment to a cgrsial bill (Bill 165, 1994) that
eliminated automatic full cost of living adjustmsifior most injured workers and the
latter feature was the main focus of the publicatieb

However, a ceiling on the benefits payable soorabeg impact injured workers over 65
years of age. Basically, the total of the pensiba,$200 supplement, and the injured
worker’'s OAS benefit could not exceed the pre-ipjearnings. It is an anomalous
concept in workers’ compensation to reduce compmmstor the work injury because of
the OAS benefit which has nothing to do with thekvojury or any disability.

Additional amount

147.(14)The Board shall pay an additional $200 memth to a worker who is
receiving an amount awarded for permanent partiahdility or who received a
lump sum commuted from such an amount if the waskantitled to a
supplement under subsection (4) or would be busditisection (7). (S.0. 1994, c.
24, eff. Jan. 1/95)

Reduction

147.(17)The payment under subsection (14), for kkevavith a pre-1989 injury,
shall be reduced, if necessary, so that the sutimeofiollowing amounts does not
exceed 90 per cent of the worker's pre-injury vetrage earnings: (S.0. 1994, c.
24, eff. Jan. 1/95)

4. Any pension for old age security that the woikesligible for
under section 3 of the Old Age Security Act (Caha@O. 1994, c. 24,
eff. Jan. 1/95)’

Since many of these injured workers’ pensions ase on low wages from the 50’s,
60’s and 70’s and were not fully adjusted for itifla, they have reached the stage where
their pension plus the $200 plus their OAS bertefit reached the ceiling based on their
old wages. Every year they receive a letter froenRederal government proudly
announcing the adjustment of the OAS for inflatéord then they receive a letter from

the WSIB announcing that their workers’ compensaklienefits are being reduced by the
amount that the OAS went up. To many injured wgkthis appears to be a case of the
WSIB ‘stealing’ the cost of living adjustment thihe Federal government has decided to
give old age pensioners.

" Workers' Compensation Act, Chapter W. 11. (pre01A6t as amended)
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6. No Compensation for Loss of Contributions to th&€€anada Pension Plan

This is a longstanding area of age-related disacatnon of a different and admittedly
more complex nature. The Canada Pension Planearamgs based social program that
provides benefits when a contributor to the plamee or becomes disabled.

Workers contribute a part of their gross wagefiéoGanada Pension Plan. In the future,
they have entitlements to disability and retirentemefits based on their contributions
and lifetime income. When you are unable to war& tb a workplace injury or iliness,
all of this disappears without compensation.

Injured workers’ compensation benefits are equd5 of their net wages. The WSIB
uses the gross wage and deducts an amount edhal standard deductions including an
amount equal to CPP contributions. So the impacéhmred workers is the same as if
they were still paying their contribution to the EPIt would make sense that, while
receiving those benefits during the period of ifigbio work, the employer and WSIB
would continue contributions to the CPP to enshieed is no accident related loss of
entitlement.

However, there is no mechanism for the employ&V8iB to continue making
contributions on behalf of the injured worker onetwise prevent the loss of entitlement
under the CPP for lack of contributions. The gapantributions to the CPP caused by a
workplace injury often results in the loss of gfiedition for the CPP Disability Benefit
and substantially reduced retirement benefits.

Injuries frequently result in deteriorating or eqg disabilities. Injured workers may
cycle between working for a period and then benaffk due to a recurrence or
aggravation. They may be off and on workers coregion for treatment or
rehabilitation for a period of years before it isar they can no longer continue in gainful
employment. At that point in time they may meet tlefinition of “disabled” for the
Canada Pension Plan disability benefit. Howevezy ino longer have sufficient recent
contributions to be able to claim the ben&fitYears later, when these injured workers
reach age 60 and can apply for the retirement peniey discover that they will receive
a substantially reduced pension amount becausgetrs of “0” earnings after their

injury have brought their average lifetime inconaeva *°

The Canada Pension Plan was established in 19@®vale benefits in the event of
disability and retirement. Unfortunately, entitlent may be lost or reduced as a result of
a work-related injury or disease and there hasmasen any compensation for injured
workers for the loss of ability to contribute tet@anada Pension Plan or for the related
loss of CPP disability and retirement benefits.e TMSIB loss of retirement income

18 You must be employed and have a minimum levebafiags to make contributions to the CPP. You
must also have contributed to the CPP in four &limesome cases) of the last six years at or atheve
minimum level of earnings to be eligible for theathility benefit.

¥ The CPP retirement pension is based on age #bef application and how much, and for how long,
a person contributed to the CPP from earnings tngr adult life.
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benefit was cut in half in 1998 and the benefit ants to a pittance compared to the CPP
retirement income that is actually lost due tol#wk of contributions.

The Human Rights Code Amendments

When the government vowed to eliminate mandatdiseraent at age 65, it was clear
that the Workplace Safety and Insurance Act requiegision. The Ontario Human
Rights Commission, the Canadian Association ofrB@tPersons, the injured worker
advocates all argued that the age based limitablowsrkers compensation are offensive
to human dignity. However, rather than removeage-based limits on benefits, the
Ontario government chose to exclude the workemsipensation system from the
changes to the Human Rights Code. Wwrkplace Safety and Insurance Atdtes:

Human Rights Code

2.1 (1) A provision of this Act or the regulatsonnder it, or a decision or policy
made under this Act or the regulations under iattlequires or authorizes a
distinction because of age applies despite sectioasd 5 of the Human Rights
Code. 2005, c. 29, s.%7.

It appears that the changes needed to bring thkengdicompensation system into
alignment with the elimination of mandatory retirmwere just ‘too much’ for the
government of the day to deal with. Injured wosk@rganizations were calling for a
return to the pre-1990 permanent disability pensigstem. Employer organizations
complained that removing the age 65 limit on besefiould threaten the financial
stability of the system. The Government’s respamag basically to throw up its hands
and do nothing. The Minister of Labour noted th&t workers’ compensation system is
a complex program and “to preserve the integritthf insurance plan ... age based
provisions under the WSIA would remaift-”

Challenges Using the Canadian Charter of Rights

When draft legislation for the wage loss system imaasduced as Bill 162 in 1988,
injured worker organizations immediately identifighd age based termination of benefits
as unlikely to survive a challenge under the etypliovisions of the Charter of Rights.
However, the impact was obscured until 1998 bypttowision to pay temporary

disability benefits until an injured worker reachmdximum medical recovery.
Temporary disability benefits were the same amasgmwage loss benefits but there was
no age limit on the payment of temporary disabiignefits. Seriously injured older
workers could receive full benefits throughout ateeded period of treatment and
recovery. Benefits were not cut-off like clockwarith letters telling workers they could

20 Section 2.1 of the Workplace Safety and Insuraate1997, S.0. 1997, CHAPTER 16, Schedule A
21 Statement by the Hon. Steve Peters on seconchgeafiBill 211, An Act to amend the Human Rights
Code and certain other Acts to end mandatory ragre; October 19, 2005.
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not receive any more compensation due to their &ggead, when the time came, they
would be informed that they had reached maximumicaédecovery and would be
assessed for a non-economic loss award, often uaaheat they were not eligible for
wage loss compensation due to their age.

In 1998, the legislation was amended and the cagegfdemporary disability benefits

was eliminated. All compensation payments werdenander the wage loss provisions,
which were age limited. Older injured workers beg@mbe cut-off like clockwork with
letters telling workers they could not receive amyre compensation due to their age. A
few cases challenging the age-based limitationgutigt Charter of Rights are working
their way through the appeals system. In one sash being brought (ironically) by the
Ministry of Labour’s Office of the Worker advisexxtensive use was made of a an expert
report by Prof. Thomas Klassen who provided anresite review of the social policy

and demographic changes relating to labour forcgczation of older workeré?

The Charter of Rights provides a long road to thpr&me Court of Canada. Getting
through the workers’ compensation appeals systkestat least a couple of years, the
Ontario superior courts will take another few yearsl then another year or two to get
permission to appeal from the Supreme Court of Ga@ad then get the matter to a
hearing. Let us hope that this is not the onlpuoese for someone in Ontario who is
permanently disabled, over age 65, unable to recgorkers compensation and unable to
continuing working to support themselves.

What is to be done?

In his recent review of this subject for previousigntioned case before the Ontario
Workplace Safety and Insurance Appeals Tribunalf. Hhhomas Klassen concludes:

The general trend in all jurisdictions is to avoidking arbitrary distinctions
between workers based on age, or indeed otheratbesdics not related to
workplace performance. Rather, there exists adgpodlic policy consensus that
workers should be encouraged and allowed to wargdoif they are able, and
wish, to do so; and that workers should be gratitedhecessary legislative
protection to do so?®

Unfortunately, the core elements of the old ‘mandatetirement at age 65’ concept
remain embedded in our workers’ compensation systeuarely there is some social
consensus that it is an unacceptable contradigtieen a public program for the
protection of workers is in conflict with our publpolicy towards labour force
participation by older workers. Prof. Klassen sdfeat studies show that Canadians

22 Expert Report to the Ontario Workplace Safety brstirance Appeals Tribunal, Feb. 23, 2009, Prof.
Thomas R. Klassen, School of Public Policy and Adstiation and Department of Political Science,kror
University.

3 |bid, Page 37.
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increasingly wish to work longer. He refers to @cBmber 2008 survey that found that
48% of employed Canadians believe they will workdyel age 657 Solutions must and
can be found to eliminate the age based distingtionvorkers’ compensation benefits.

However, the government has shown no interesttimnimg to the unfinished business
that mandatory retirement left behind in our woskeompensation system. Legislative
changes were made to the Workplace Safety anddnserAct in 2007 but there was no
mention of resolving the age-based discriminatfoin October 2010, the Ontario
government announced proposed legislation on tweisf funding the system, but there
has been no mention of resolving the age discrititinassue<?®

Perhaps with a little help from human rights advesand the elder law community, the
injured worker community will convince the legislas to eliminate these last vestiges of
mandatory retirement and age based discriminatmm bur workers’ compensation
system.

The solutions, for the most part, are neither cexplor expensive and do not threaten
the integrity of our workers’ compensation system:

1. Duration of Wage Loss Benefits

The current termination at age 65 or 2 years #fi@injury for those injured at 63 years
or older is completely arbitrary. Injured worl@ganizations argue that the wage loss
system has been a failure in many respects anditsesteould continue for life as they
did before 1990. While that may require a largaiqy debate, in the meantime we
could adopt the British Columbia solution. A notethe website for their workers’
compensation board, Worksafe B.C., proudly proctaim

Workers' compensation coverage extends to thoséogatppast age 65.
Universal coverage is a basic principle of workeoshpensation law in B.C., and
includes those who work past the standard retiréimge of 65

Although their legislation contains age 63 and &5dal limitations similar to those found
in the Ontario Act, there is also an opportunityifgured workers to present their
individual circumstance® Where the Board is satisfied that the worker wdwdve
retired later than 65 years of age, or more thgeda?s after the injury, the legislation
allows the Board to pay workers’ compensation bienap to the date the worker would
retire. The British Columbia legislation states:

24 bid, page 32.

% The amendments dealt with cost of living adjustraemd issues related to deterioration of permanent
impairments: Bill 187, An Act respecting Budget maes, interim appropriations and other mattergdTh
Reading Thursday May 16, 2007.

%6 On September 30, 2010, the Minister of Labour anged a review of WSIB funding that would be
implemented with proposed legislation but no mentbother amendments. Segp://www.wsib.on.ca

27 See http://www.worksafebc.com/insurance/insurance_faefsiult.asp

8 Section 23.1, Workers Compensation Act, [RSBC ]1@3APTER 492
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Period of payment for total or partial disability
23.1 Compensation payable under section 22 (1j128r (3), 29 (1) or 30 (1)
may be paid to a worker, only

(a) if the worker is less than 63 years of agetendate of the injury, until the
later of the following:

() the date the worker reaches 65 years of age;

(i) if the Board is satisfied the worker wouldire after reaching 65 years of
age, the date the worker would retire, as deterchioy the Board, and

(b) if the worker is 63 years of age or older oa ttate of the injury, until the
later of the following:

(i) 2 years after the date of the injury;

(i) if the Board is satisfied that the worker Wouetire after the date referred to
in subparagraph (i), the date the worker wouldnestias determined by the
Board.

While one can anticipate difficulties with the esidiary process, it is certainly simple
and preferable to doing nothing. This has not uméed the financial stability of the
British Columbia workers’ compensation system.

2. Compensation for Loss of Retirement Income

The provision that the WSIB is required to set agid amount equal to 5% of wage loss
benefits for loss of retirement income for worketso become injured on the job before
age 64 but nothing for those injured at age 64tarlis simply punitive and should be
repealed. Even in a society with mandatory ret@eiit made no sense to short-change
the workers’ compensation benefits of those olderkers.

Ontario’s workers’ compensation system is whollgdad by assessments collected from
employers; there are no government funds involveehployers pay a certain percentage
of their payroll based on the type of industry;réhis no adjustment for the age of the
workers. So it is not only the injured workers wdre treated unfairly by this age based
discrimination. Employers are getting short chahp®, paying the same rate when they
get much less compensation for their older workérs become injured.

The remedy is a simple deletion that does not uniher the legislative scheme:
Payments for loss of retirement income

45. (1) This section applies with respect to akeowho is receiving payments
under the insurance plan for Ioss of earmr@?ﬁelete ]Heweater—rpdee&not

I-njH-r-y 1997 c. 16, Sched A, s. 45%51)

29 Suggested amendment to Section 45(1) of the Wackpbafety and Insurance Act, 1997, S.0. 1997,
CHAPTER 16, Schedule A
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The result will be that all injured workers receilgicompensation for lost wages will
have funds set aside for loss of retirement incosgardless of age.

3. Duration of the Re-employment Obligation

When the re-employment obligation was created 8014 could not apply beyond age
65 because employers were permitted by law to texteiworkers when they reached age
65. When mandatory retirement was abolished, twaseno reason for the re-
employment provisions not to apply equally to atiriers regardless of age. This can be
achieved simply by deleting s.41(7)(c) regardingdiration of the re-employment
obligation:

Duration of obligation
(7) The employer is obligated under this sectiotil the earliest of,

(a) the second anniversary of the date of injury;

(b) one year after the worker is medically abl@&sform the essential duties of
his or her pre-injury employment; and
[Delete:]

{erthe-date-orwhich-the-weorkerreaches 65-yehege 1997, ¢. 16, Sched. A, s.
41 (7); 2000, c. 26, Sched. I, s. 1 ).

4. Compensation for Non-Economic Loss

The argument that awards for non-economic lossldhmiless for older workers
undermines their human dignity and demeans theev@ithe life of older people. ltis
no more compelling than its opposite, that awahdsikl be less for younger workers
with same injury. There is no reason to vary thegensation for non-economic loss on
the basis of the age of the injured worker and #impler to use the same amount
regardless of age. This too can be accomplishédaxsimple deletion:

Compensation for non-economic loss

46. (1) If a worker’s injury results in permanempairment, the worker is
entitled to compensation under this section fordniker non-economic loss.
1997, c. 16, Sched. A, s. 46 (1).

Amount

(2) The amount of the compensation is calculateohbltiplying the percentage
of the worker’s permanent impairment from the igj(ais determined by the
Board) and,

30 Suggested amendment to Section 41(7) of the Wackpbafety and Insurance Act, 1997, S.0. 1997,
CHAPTER 16, Schedule A
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(@) $51,535.37Delete: plus-$1,145-63-foreach-year by-which-the-workage
atthe-time-of the-injury-wasless-than-45; or

Of course, as an advocate for injured workers, Uldiargue that the base lump sum
amount should be the current maximum and not thdianeof $51,000.

5. Pension Supplements for Older Workers

The Old Age Security benefit is unrelated to woskebompensation or disability and
should not be used to offset workers’ compensdiemefits. The reference can simply
be deleted from s. 147(17) para. 4 of the legistett

6. Compensation for Loss of Entitlement Under tla&la Pension Plan

Unfortunately, there are no simple solutions fas ffroblem. The solution will require
amendments to both workers’ compensation legisiaind the Canada Pension Plan.
Amendments to the CPP require approval of the &dgvernment and provincial
consent from two thirds of the provinces with thods of the Canadian population. The
CPP has been amended many times and that givesrgalsope this injustice can be
remedied. However, it will not be addressed wméldevelop a national understanding of
this problem.

Conclusion

More people are working past age 65 and so thdlédevmore injuries among this age
group. However we are certainly looking at a ety small number of injured older
workers. The number of lost time claims by workiejgred at age 65 and older has
increased steadily from 398 in 2000 to 881 in 200Bat compares to about 65,000 lost
time claims for all ages in 2008. Considerations of justice, fairness and resfoect
dignity should prevail over unfounded fears of fin@l crisis for the WSIB.

Our workers’ compensation system is a surrogatedioicourt system and must be
governed by the same principles of justice andhésis. But we have a long way to go
before it is freed from the vestiges of mandatetyement and fair to the older workers

31 Suggested amendment to Section 46(2) of the Wackpbafety and Insurance Act, 1997, S.0. 1997,
CHAPTER 16, Schedule A

32 See page 9, above.

3 page 10, Statistical Supplement to the 2009 AnReglort, Workplace Safety and Insurance Board.
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in the labour force. We should respect Meredithtommendation to the government to
legislate a system that provides “full justice’tbh@ worker and “not the least he can be
put off with.”

John McKinnon,

Injured Workers’ Consultants
Community Legal Clinic
October, 2010



Age-Based Discrimination in Ontario’s Workers’ Comp ensation Laws

Human rights legislation to eliminate mandatory retirement in 2006 exempted the
workers’ compensation legislation.

1. Compensation for lost wages ends at age 65, or after 2 years for injuries after
age 63.

2. Workers injured after age 64 are not eligible for compensation for loss of
retirement income.

3. The obligation to re-employ an injured worker ceases when a worker reaches age
65.

4. Compensation for non-economic loss for a worker aged 65 is less than half of the
amount paid for the same injury to a worker aged 25 years.

5. Compensation is reduced annually by an amount equal to the increase in their
Old Age Security benefits for workers with permanent disability pension
supplements (pre - 1990 injuries).

6. Since the inception of the CPP there has been no workers’ compensation for the
loss of contributions and entitliement under the Plan

Injured workers affected by these limits do not have the energy, time and
resources to take a legislative challenge to the Supreme Court of Canada.
Community support for legislative reform is needed to remove these vestiges of
age discrimination from our workers’ compensation system.



