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ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:

ONTARIO NETWORK OF INJURED WORKER GROUPS,
INJURED WORKERS CONSULTANTS and MARGERY WARDLE

Applicants

-and -

/ RIGHT OF ONTARIO as represented by THE MINISTRY OF LABOUR and
a4 Y OF THE ATTORNEY GENERAL OF ONTARIO; WORKPLACE SAFETY
AND INSURANCE BOARD; WORKPLACE SAFETY AND INSURANCE APPEALS
TRIBUNAL

Respondents

APPLICATION UNDER Rule 14 of the Ontario Rules of Civil Procedure

NOTICE OF APPLICATION

TO THE RESPONDENT:

A LEGAL PROCEEDING HAS BEEN COMMENCED by the applicants. The claim
made by the applicants appears on the following page.

THIS APPLICATION will come on for a hearing on a date to be determined, at 393
University Avenue, Toronto, ON M5G 1E6.

IF YOU WISH TO OPPOSE THIS APPLICATION, to receive notice of any step in the
application or to be served with any documents in the application, you or an Ontario lawyer
acting for you must forthwith prepare a notice of appearance in Form 38A prescribed by the
Rules of Civil Procedure, serve it on the applicants’ lawyer or, where the applicants do not have
a lawyer, serve it on the applicant, and file it, with proof of service, in this court office, and you

or your lawyer must appear at the hearing.

IF YOU WISH TO PRESENT AFFIDAVIT OR OTHER DOCUMENTARY
EVIDENCE TO THE COURT OR TO EXAMINE OR CROSS-EXAMINE WITNESSES ON
THE APPLICATION, you or your lawyer must, in addition to serving your notice of appearance,
serve a copy of the evidence on the applicant’s lawyer or, where the applicant does not have a




Aawyer, serve it on the applicant, and file it, with proof of service, in the court office where the
/ application is to be heard as soon as possible, but at least four days before the hearing.

/ IF YOU FAIL TO APPEAR AT THE HEARING, JUDGMENT MAY BE GIVEN IN
YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. IF YOU WISH TO
OPPOSE THIS APPLICATION BUT ARE UNABLE TO PAY LEGAL FEES, LEGAL AID
MAY BE AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL AID OFFICE.

Date: June 29,2017 Issued by 7%4\*&‘7 MZZ[")

Local registrar [

Address of 393 Umver31ty Avenue, 10th
court office  Floor, Toronto, ON M5G 1E6

TO: Ministry of the Attorney General of Ontario
Constitutional Law Branch
720 Bay Street, 4™ Floor
Toronto, ON
MS5G 2K 1

AND TO: Ministry of Labour
400 University Avenue, 14" Floor

Toronto ON M7A 1T7

AND TO: Workplace Safety and Insurance Board
200 Front Street West
Toronto, Ontario M5V 3J1

AND TO: Workplace Safety and Insurance Appeals Tribunal
505 University Avenue, 7" Floor
Toronto, ON M5G 2P2




APPLICATION

1. The applicants make application for:

(a) an order pursuant to section 52(1) of the Constitution Act, 1982, Schedule B to the
Canada Act 1982, 1982, ¢ 11 (UK), declaring ss. 13(4) and (5) (first sentence
only) of the Workplace Safety and Insurance Act, 1997, SO 1997, ¢ 16, Sch A
(“WSIA”) (the “impugned sections”) invalid and of no force and effect, and in
particular with respect to claims made to the Workplace Safety and Insurance

Board (“WSIB”) for accidents predating January 1, 2018;

(b) an order in the nature of mandamus, against the Respondents WSIB and the
Workplace Safety and Insurance Appeals Tribunal (“WSIAT”), directing that any
claims, requests for reconsideration, or appeals must be determined on the basis

that the impugned sections are of no force and effect;

(c) such further and other relief as the circumstances of the case may require and this

Honourable Court may deem to be just and appropriate.

2. The grounds for the application are:

The Parties
(a) The applicant Ontario Network of Injured Worker Groups (“ONIWG” ) is a not-
for-profit corporation whose membership is made up of injured workers. ONIWG

is devoted to advancing the interests of injured workers across Ontario;



(b)

(©)

(d)

The applicant Injured Workers Consultants (“IWC”) is a community legal aid

clinic devoted to the representation of injured workers before the WSIB and

WSIAT;

The applicant Margery Wardle (“Wardle”) is an injured worker who resides in

Nepean, Ontario;

The applicants ONIWG and IWC have public interest standing to seek the relief

sought on behalf of all injured workers who have had their claims denied as a

result of the impugned sections, in that:

(i)

(if)

(iii)

(iv)

the application raises a serious issue relating to the appropriate
constitutional remedy with respect to the unconstitutionality of the
impugned sections of WSIA concerning the limitations on entitlement for

mental stress claims;

the subject matter of the litigation is of interest to all injured workers who
have been subject to the impugned unconstitutional provisions, and is of

interest to all workers in Ontario and to the general public;

as organizations devoted to advancing the interests of injured workers in
Ontario, ONIWG and IWC each have a serious and genuine interest in the

subject matter of the litigation;

as an injured worker whose claim was denied based on the impugned
sections of the WSIA, the individual applicant Wardle is directly affected

by the litigation;




)

(v)

(vii)

(viii)

(ix)

the litigation raises matters of public interest and public confidence in the

administration of justice in the workers’ compensation system that

transcend the interest of|the individual applicant;

most workers who have had claims denied as a result of the impugned
sections do not know that, in decisions not challenged by the Respondent

Government of Ontario, these provisions have been determined by three

separate panels of the WSIAT, to be contrary to s. 15 of the Charter and

not saved by s. 1 of the Charter by the WSIAT;

those workers injured in accidents that occurred or occur before January 1,
2018 and who are aware that the WSIAT has on three occasions found the
impugned sections to be unconstitutional, must, like Wardle, bring appeals
to the WSIAT to ask WSIAT, once again, to find the impugned provisions
unconstitutional, in order to ensure that their claims are adjudicated in

accordance with constitutionally valid legislation;

ONIWG and IWC and other representatives of injured workers are very
likely going to be required to expand their limited resources and personnel
to advise and/or represent workers injured in accidents before January 1,
2018 in claims that will be denied by the WSIB on the basis of the
impugned sections and in appeals therefrom (appeals that will eventually

be granted by WSIAT) to ensure that these injured workers obtain justice;

with Bill 127, Stronger, Healthier Ontario Act (Budget Measures) 2017

(“Bill 127”), which received Royal Assent on May 17, 2017, the Ontario




(x)

(xi)

Government amended the WSIA to remove ss. 13(4) and (5) but only on a
prospective basis and only with respect to accidents that occur on and after
January 1, 2018 thus [compelling workers injured by accidents that

occurred before January| 1, 2018 to have their claims considered by the

WSIB and WSIAT under legislation that WSIAT has found in three

decisions to be unconstitutional;

The Ontario Government has taken no steps to address the application of
the impugned sections to claims that arose and will continue to arise
before January 1, 2?1 8, thus depriving those injured workers of the benefit

of the amending legislation and condemning those workers to having their

claims determined in the context of unconstitutional legislation;

the application is a reasonable and effective means to bring the matter
before the court, and indeed the only way in which this issue will come

before the court,

The Legislative Scheme

()

®

Workers’ compensation in Ontario is governed by the WSI4;

Claims under the WSIA are adjudicated by the WSIB, which is bound to apply the

WSIA. In addition to the WSI4, the WSIB also applies any policies in its

Operational Policy Manual relevant to a worker’s case. Appeals of decisions by

the WSIB are made first to the WSIB’s Appeals Resolution Officer (“ARO”).

From there, decisions may be appealed to the WSIAT, an independent tribunal




(8)

(h)

(1)

established by the WSIA, whose decisions are final and protected by a privative

clause (s. 123(4) of WSIA);

Subsections 13(4) and (5) of the WSIA provide as follows:

13. (1) A worker who sustains a personal injury by accident arising out of
and in the course of his or her employment is entitled to benefits under the
insurance plan. 1997, c. 16, Sched. A, s. 13 (1).

(4) Except as provided in subsections (5) and 14 (3), a worker is not
entitled to benefits under the insurance plan for mental stress. 1997, c. 16,
Sched. A, s. 13 (4); 2016, c. 4, s. 1.

(5) A worker is entitled to benefits for mental stress that is an acute
reaction to a sudden and unexpected traumatic event arising out of and in
the course of his or her employment. However, the worker is not entitled
to benefits for mental stress caused by his or her employer’s decisions or
actions relating to the worker’s employment, including a decision to
change the work to be performed or the working conditions, to discipline
the worker or to terminate the employment. 1997, c. 16, Sched. A, s. 13

().

The WSIA was amended in 2016 to provide for a specific entitlement for post-
traumatic stress disorder for first responders, but was not amended at that time to
address the unconstitutional provisions in the impugned sections and to provide
entitlement to benefits under the Act for mental stress for any injured workers

other than first responders;

As a result of the impugned sections, the WSIB has not allowed most claims for
workplace injuries relating to mental stress. In particular, the WSIB has found that
the impugned sections operate to preclude claims where, although the worker
experienced mental stress, the precipitating event was not considered “sudden” or

“traumatic,” including cases where mental illness develops as a result of chronic



stress or harassment, and claims where a worker experienced a traumatic event

but it was not “unexpected” due to the nature of the worker’s employment;

)] The WSIB’s Policy Traumatic Mental Stress (15-03-02) governs the adjudication
of mental stress claims (the “Policy”). The Policy specifies that “Workers who
develop mental stress gradually over time due to general workplace conditions are
not entitled to benefits”;

WSIAT Rulings
(k)  The constitutionality of the impugned sections has been fully litigated and

determined by the WSIAT in three separate cases released in 2014, 2015, and
2016, respectively. The WSIAT has determined that the impugned sections are
contrary to s. 15 of the Charter and are not saved by s. 1 (collectively, the “Three

WSIAT Decisions™):

1) Decision No. 2157/09 was released on April 29, 2014. The WSIB claim
was by a nurse who had been subjected to long-standing harassment by a
doctor. In a preliminary decision, the WSIAT agreed that the nurse would
have had entitlement for her mental stress but for the impugned sections of
the WSIA which precluded the claim because the harassment she suffered
was not violent or “traumatic” in nature. The Attorney General for Ontario
participated as an intervener, and was deemed to be a party to the
proceeding in respect of the constitutional issue raised by the worker
under s. 109 of the Courts of Justice Act. The nurse and the Attorney
General each called expert evidence on the constitutional issues, and each
made comprehensive submissions. The Tribunal concluded, in a final
decision dated April 29, 2014, that the impugned sections of the WSI4,
and the Policy, violated s. 15 of the Charter and were not saved by s. 1;

(ii) Decision No. 1945/10 was released on January 27, 2015, The WSIB claim
was by a correctional officer who had experienced stress in the workplace
in relation to a number of incidents, including a work-related injury,
criminal charges and the employer’s response.to those charges, and
conversations with managers in relation to his role in the union. The



0y

(m)

Tribunal held, in a preliminary decision, that the correctional officer
experienced chronic mental stress arising out of his job, and would have
had entitlement but for the impugned sections of the WSI4. The Attorney
General initially participated in the proceedings, but withdrew after the
decision in Decision No. 2157/09 was released. The Tribunal concluded,
in a final decision dated January 27, 2015, that the impugned sections of
the WSI4, and the Policy, violated s. 15 of the Charter and were not saved
by s. 1. The Ontario Government was the employer of the correctional
officer and was therefore ‘prejudiced’ by the result; '

(iii)  Decision No. 665/10 was released on April 15, 2016. The WSIB claim
was by a child protection worker. In a preliminary decision, the WSIAT
held that the child protection worker would have had entitlement but for
the impugned sections. The Attorney General participated in a hearing
held in relation to constitutional arguments made regarding the Tribunal’s
“average worker” test with respect to psychological injuries but elected
not to participate with respect to the constitutionality of the impugned
sections. The Tribunal, in a final decision dated April 15, 2016, concluded
that the impugned sections of the #WSI4, and the Policy, violated s. 15 of
the Charter and were not saved by s. 1;

Pursuant to s. 24 of the Charter, in each of the Three WSIAT Decisions, the
WSIAT declined to apply the impugned sections to the individual workers’

appeals, and as a result, those appeals were allowed;

In each of the Three WSIAT Decisions, the WSIAT was unable to grant a
declaration of invalidity pursuant to s. 52(1) of the Constitution Act. The
constitutional remedies available to administrative tribunals are limited and do not
include general declarations of invalidity. As a result, the impugned sections of
the WSIA remained in effect, and in the absence of a legislative amendment or
declaration of invalidity, it has been necessary for every individual worker whose
claim has been denied on this basis to raise the issue of the constitutionality of the
impugned sections and seek relief under s. 24 of the Charter in their appeal and to
relitigate the exact same issue that has been successfully litigated by other

workers on three separate occasions;



(n)

-10

Despite Bill 127, in the absence of a declaration of invalidity with respect to the
impugned sections, it will continue to be necessary for individuals whose claims
based on mental stress injuries that occurred prior to January 1, 2018 predate
January 1, 2018 to appeal a denial of their WSIB claims to WSIAT and to raise
the issue of the constitutionality of the impugned provisions and seek relief under
s. 24 of the Charter in their appeals before the WSIAT, which in the Three
WSIAT Decisions has already found the impugned provisions to be

unconstitutional;

Government Bound By WSIAT Rulings

(0)

®)

(@

(r)

The Ontario Government was a party in the Three WSIAT Decisions by virtue of
the constitutional challenges raised, and by virtue of the fact that the Ontario

Government was the employer of the worker in Decision No. 1945/10;

The Ontario Government participated in the evidence and argument before the

WSIAT in the Three WSIAT Decisions, as set out in greater detail above;

The Ontario Government declined to judicially review the above decisions of the

WSIAT;

The Ontario Government is accordingly bound by the Charter liability
determinations made by the WSIAT set out in the Three WSIAT Decisions. No
relitigation of the constitutionality of the impugned sections should occur in the

within application, as

(1) this issue has been fully and finally determined by the WSIAT;




(s)

(1)
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(2) no application for judicial review of the constitutional findings of the
Board was made of any of the three WSIAT Decisions; and

(3) the Government of Ontario appears to have conceded the
unconstitutionality of the provisions by repealing them effective January
1,2018.

The applicants plead and rely on the doctrine of abuse of process.

The relief sought in this proceeding is accordingly a declaration of invalidity
under s. 52(1) of the Constitution Act, which because of Bill 127 will only have

effect with respect to accidents predating January 1, 2018;

Government Inaction and Necessity of Relief

(w)

V)

(W)

Despite the WSIAT rulings set out above, from April 2014 (when the first of the
Three WSIAT Decisions was released) until May 2017, the Government took no
steps to amend the WSIA or to direct the WSIB to comply with the Charter, nor

did the WSIB on its own motion comply with the Charter findings of the WSIAT;

The Government did take steps to amend the WSIA in other ways during that
period, including by adding new language in s. 14(3) with respect to post-
traumatic stress entitlement for first responders in 2016, which did not assist
Wardle or other individuals with chronic mental stress who were not first

responders;

Despite the Three WSIAT Decisions set out above, the WSIB has continued to
apply the WSIA and Policy and deny claims for mental stress that do not meet the
strict limitations of the impugned sections. As a result, injured workers claiming

benefits for mental stress injuries arising before January 1, 2018 have been and
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will continue to be required to go through years of appeals and litigate complex

constitutional issues in order to obtain entitlement for their work-related illnesses;

Hardship experienced by Applicant Wardle and other similarly situated claimants

(x)

)

The individual applicant Wardle made a claim with the WSIB for mental stress in

2005. Wardle worked as an Equipment Operator with the City of Ottawa.

Wardle’s mental stress injury developed in response to the conditions in the

workplace. The basis for her claim was that she was subjected to harassment at

work, including:

(1)

(i)

(iif)

sexual harassment in the workplace, including sexualized photos posted

throughout the workplace;

shunning by co-workers when she complained about sexual harassment in

the workplace;

an incident in 2002 when she was swarmed by people at an arena who

followed her and shouted obscenities at her;

In a decision dated December 29, 2015, the WSIB Appeals Resolution Officer

denied Wardle’s claim. The ARO found:

“The medical reports on file appear to support the worker in her
experience with stress and anxiety resulting from a stressful work
environment relating to harassment, and not simply any sudden and
traumatic event. :

In conclusion, although the worker may have been subject to sexual and
other types of harassment at the workplace, I am unable to conclude that
her psychological condition resulted from a sudden and unexpected
traumatic event arising out of and in the course of employment. In other
words, the criteria for entitlement to TMS [Traumatic Mental Stress] have
not been met.




@)

(aa)

(bb)
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As such, the worker is not entitled to benefits for TMS in this claim.”

But for the operation of the impugned

sections of the WSI4, Wardle would have

been found by the WSIB to be entitled to WSIB benefits for her mental stress

conditions, because as set out above,

anxiety was attributable to a stressful‘

the ARO explicitly concluded that her

work environment, specifically ongoing

|
. . |
harassment at work, including sexual harassment;

In January 2016, Wardle appealed the

decision of the ARO to the WSIAT. She

also filed a Notice of Constitutional Question with respect to the constitutionality

of the impugned sections. Because the

impugned sections of the WSI4 remain in

effect, it is necessary for each individual worker like Wardle seeking entitlement

to WSIB benefits for mental stress

sections and seek relief under s. 24 @

to address the constitutionality of these

f the Charter in their appeals before the

WSIAT. This will remain necessary even after Bill 127 takes effect, because Bill

127 applies only to accidents on or

system;

. o e |
There is currently a wait time of over
i

after January 1, 2018 and contains no

transitional provisions to deal with claiﬂns such as Wardle’s that are already in the
|
|
!
|

two years to obtain a hearing before the

WSIAT. It is not expected that Wardle’s appeal will be heard before 2018 at the

earliest, and her appeal will require mﬁltiple hearings to determine first whether

her claim would have been allowable but for the impugned setions; and secondly,

the constitutional issues including relie

of the Charter. 1t is possible that War

f from the impugned sections under s. 24

dle will be required to wait until 2019 or




(cc)

(dd)

(ee)
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even later for a final decision on her claim for WSIB benefits as a direct result of

the fact that the unconstitutional provisions remain in effect;

As a result of the foregoing, injured workers with mental stress claims, including
Wardle, must endure years of litigation and delay in order to establish their
claims, even though the impugned legislative provisions have been found on three
separate occasions to be unconstitutional. This situation causes unnecessary
suffering to the injured workers whose compeﬁsation from the WSIB for their
injuries is delayed (including loss of earnings benefits as well as healthcare
provided through the WSIB), a situation that cannot but worsen the injured
workers’ mental suffering and distress, and is an embarrassment to the

administration of justice;

As of May 9, 2017, there were approximately 173 appeals before the WSIAT
where the issue or one of the issues in the appeal was initial entitlement for
mental stress. Of the 173 active appeals, a Notice of Constitutional Question had

been filed in at least 12 cases;

In the three years since the unconstitutionality of the impugned sections was
conclusively determined by the WSIAT, injured workers and their advocates have
taken steps to bring the Government’s attention to this situation and to focus the
Government on the need for amendments to bring the WSI4 into compliance with

the Charter. Specifically:

(i)  On April 11, 2016, one of the lawyers who participated in Decision No.

1945/10 wrote to the Minister of Labour to seek clarification regarding



(ii)

(i)

-15

whether the Ontario Government would amend the WSI4 in response to

the decisions of the WSIAT. In an email dated May 19, 2016 (over two

years after the WSIAT first ruled the impugned sections to be

unconstitutional) the Minister of Labour responded as follows:

“I am aware of the Workplace Safety and Insurance Tribunal
(WSIAT) decisions regarding entitlement for mental stress. As you
note, the government did not apply for a judicial review of the
WSIAT decisions. At this time the government continues to
consider options on next steps.”

On May 19, 2016, ONIWG wrote to the WSIB Board of Directors to
request that the WSIB revise the Policy to make it compliant with the
Charter. The WSIB responded to ONIWG on July 7, 2016 advising that
the impugned sections remained in effect and therefore would continue to

be applied, along with the Policy;

The IWC, along with other lawyers practising in the area of workers’
compensation, initiated a complaint to the Ombudsman of Ontario dated
November 9, 2016 in which the Ombudsman was asked to investigate the
systemic denial of chronic mental stress claims by the WSIB. The
Ombudsman replied by letter dated January 20, 2017 declining to take
action on the basis that the Government was “studying this issue and is
currently looking at options.” The IWC and others sought reconsideration
of the Ombudsman’s approach by letter dated February 20, 2017, but this

request was denied on February 22, 2017,




(f)

(g2)
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(iv)  The IWC, along with other lawyers practising in the area of workers’
compensation, wrote to the Ontario Human Rights Commission on
November 14, 2016. The Ontario Human Rights Commission replied by
letter dated January 5, 2017, advising it was not in a position to conduct an
inquiry into this matter, although it remained “concerned” about the
exclusion of benefits coverage for workers experiencing chronic mental

stress;

The Government has since passed Bill 127, which was first introduced on April
27, 2017 as part of omnibus legislation, and received Royal Assent on May 17,
2017. Bill 127 amends the WSIA effective January 1, 2018 to eliminate ss. 13(4)
and (5), and to allow claims for chronic mental stress to proceed on a prospective
basis. However, Bill 127 contains no transitional provisions to deal with claims
for accidents predating January 1, 2018 which were denied on the basis of ss.
13(4) and (5). As a result, as noted above, injured workers such as Wardle must
continue to proceed with lengthy and complex constitutional appeals of their

claims;

Only by obtaining a formal declaration of invalidity from this Court can the
applicants establish the general invalidity of the impugned sections with respect to
claims that arose, and will continue to arise, before January 1, 2018, and relieve
injured workers of the financial burden and the mental and emotional distress
caused by the WSIB when considering and rejecting their claims in the context of

ss. 13(4) and (5) of the Act;




(hh)

(i)

@

(kk)

(1

(2)

(b)

(©

(d)

June 29, 2017

-17

The relief sought is necessary in order to bring the WSI4 into compliance with the
Charter and to ensure a fair claims process for injured workers, including Wardle,

whose claims relate to mental stress injuries that pre-date January 1, 2018;
Rules 14.05 (g.1) and (h) of the Rules of Civil Procedure;
s. 52(1) of the Constitution|Act, 1982;

the Canadian Charter of Rights and Freedoms; and

such further and other grounds as counsel may advise and this Honourable Court

may deem just.

The following documentary evidence will be used at the hearing of the application:

the affidavit of Margery Wardle to be sworn;
the affidavit of Laura Lunansky to be sworn;
the affidavit of Willy Noiles to be sworn;

such further and other evidence as counsel may advise and this Honourable Court

may permit.

GOLDBLATT PARTNERS LLP
20 Dundas Street W., Suite 1039
Toronto ON MS5G 2C2

James K. McDonald 17518T
Ethan Poskanzer 18558G
Christine Davies 57390F
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Tel: 416-977-6070 / Fax: 416-591-7333

Lawyers for the Applicants
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